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BACKGROUND
INTRODUCTION
A. Overview

On June 21, 2018, Police Commissioner James P.ilDd@pointed an Independent
Panel to conduct a review of the internal discglinsystem of the New York City Police
Department (“NYPD” or the “Department”) and to poge recommendations to improve it. The
Panel consists of the Honorable Mary Jo Whitegliair; the Honorable Robert L. Capers; and
the Honorable Barbara S. Jorle¥he Panel was given 120 days to complete its wairthe
Panel’s request, the completion deadline was ertbtalthe week of January 21, 2019.

To carry out its mandate, the Panel surveyed Deaantt policies and procedures
governing how internal discipline cases are irgtihtprosecuted, and resolved. It also examined
the work of the entities that are centrally invalva the disciplinary process, including the
Department Advocate’s Office (“DAQO”), which is séted within the NYPD, and the Civilian
Complaint Review Board (“CCRB”), an independenteexal agency, as well as the decision
making of the Police Commissioner in disciplinagges. This Report summarizes the Panel’s
work, findings, and recommendations.

The Panel has conducted its review independeittitigid not establish an attorney-client
relationship with the Department. Neither the Cassmoner nor anyone else at the Department
directed the Panel’s investigation or determinedatus. The Panel provided this Report to the
Commissioner on January 25, 2019, with notice ithabuld be released to the public on or
about February 1, 2019. Neither the Commissionemanyone else at the Department was
afforded an opportunity to edit or revise the Reppoior to its release. No third party received
an advance copy of the Report or was shown orameggbortion of it. The Panel was not
compensated.

During the course of its review, the Panel receivedDepartment’s full cooperation and
was given full access to all requested documerdsrdarmation. The Department made
available all individuals whom the Panel soughinterview. On several occasions, the
Department also responded to written questionyjigireg complete answers that often required
input from multiple personnel and offices withiretbepartment.

! Mary Jo White is the Senior Chair of Debevoisel@npton LLP; she formerly served as Chair of theiBiies
and Exchange Commission and as the United Statemay for the Southern District of New York. Radbe

L. Capers is co-leader of Arent Fox LLP’s Governirtenforcement and White Collar practice; he isftrener
United States Attorney for the Eastern DistricNefw York. Barbara Jones is a partner at Braceld?®, she
served as a federal judge on the U.S. District Ciouthe Southern District of New York for 16 yeaand before
that as Chief Assistant to the District AttorneyNsEw York County. Panel members were supporteokiogr
lawyers and staff from their respective firms.

2 The Panel is especially grateful to Ann Pruntysisisnt Deputy Commissioner, Legal Matters, fordssistance
in responding to requests.



B. Scope of the Panel's Review and Work
1. Information Gathering from Internal and External&holders

To fulfill its mandate, the Panel consulted withaaray of stakeholders, some of whom
operate within, or work closely with, the Departmemnd others who are outside the
Department, but have a strong interest in the fangtg of its disciplinary system. Each of
those stakeholders provided valuable informatiotihéPanel.

Within the Department, the Panel met with membersfthe Department’s Legal
Bureau, Internal Affairs Bureau (“IAB”), DAO, Riddanagement Bureau (“RMB”), the Deputy
Chief of Information Technology, the Office of tBeputy Commissioner of Trials (“DCT"),
and the Offices of the First Deputy Commissioneat ahthe Police Commissioner, including
with the First Deputy Commissioner and the Polioenghissioner themselves. The Panel
observed trial proceedings and the Commissionengekkly review of disciplinary cases.

Not surprisingly, the Panel learned a great deahbgting with external stakeholders,
including individuals from the Office of the Insgec General of the NYPD (“OIG-NYPD”), the
New York City Law Department, CCRB, the CommissiorCombat Police Corruption
(“CCPC"), District Attorneys for New York, Queensings, and Richmond Counties, as well as
Peter L. Zimroth, the federal monitor appointedassult of stop-and-frisk litigation against the
NYPD, and his team. It had very useful meetingh wlected officials and experts in the field.
It also gained valuable insights from former NYP&ige commissioners and officers and from
representatives of the NYPD officers’ unions, tlegl Aid Society, the New York Civil
Liberties Union, the Center for Constitutional RighCommunities United for Police Reform,
other state and city officials, and the media.

2. Review and Analysis of the Legal Framework

The Panel examined statutes, rules, and courtidesithat, together, govern or set limits
on the Department’s disciplinary process. Thisaevncluded analysis of the protections and
restrictions imposed by Civil Rights Law § 50—a,iethwas the subject of an important New
York Court of Appeals decision issued shortly beftire release of this RepdriThe Panel also
examined provisions of the New York City Charteattgovern the Commissioner’s authority
over the disciplinary process, and reviewed releagneements establishing the jurisdiction of
CCRB and DAO in disciplinary cases.

3. Review and Analysis of Materials, Reports, andi§tiaal Information
Provided by NYPD and Other Stakeholders

The Panel examined disciplinary case files, orgdiupal charts, variance memoranda
and letters, data concerning disciplinary outcomesorts detailing IAB investigations, DAO
charging and other memoranda, bulletins to officstaff rosters, and written procedures. It also
reviewed information that agencies and organizatmutside of the Department prepared. Of

% The Panel notes that these § 50—a restrictionsrgawt only the extent to which the Department nedgase
information on disciplinary outcomes, but also diiecussion of relevant cases and other informatidhis Report
where the Panel was given access to and receif@tniation subject to the disclosure restriction§ &0—a.
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particular help were reports generated by the CQFRIRB, the federal monitor, and the Legal
Aid Society. The Panel also reviewed relevant n@tefrom other jurisdictions, including
penalty matrices and disciplinary procedures useather big-city police departments, and
interviewed individuals with direct knowledge ohet police departments.

4, Limitations on the Panel's Review

The duration of the Panel’'s work was seven montthg;h necessarily limited what
could be accomplished, and the Report notes seaeras that deserve more scrutiny. Because
of time constraints, the Panel selected a numbspedific areas to focus on in its review.

The Panel members are attorneys and former lawafeent officers; they are not
accountants, statistical analysts, or managemersiudtants. The Panel structured its review,
therefore, primarily around legal issues and pukdifety goals. Although the Report discusses
issues such as technology and executive struch@dlanel is cognizant of its limitations in such
areas. The Panel chose not to retain outside &qoeassist its work, but recommends that the
Commissioner enlist outside experts in certainaesathe NYPD continues its own efforts to
improve the Department’s disciplinary system.

Il THE NEW YORK CITY POLICE DEPARTMENT: ITS MEMBERS,EADERS, AND
REPRESENTATIVES

The New York City Police Department is the largast police department in the
country. The Department employs some 36,000 umialr officers and 19,000 civilians and is
responsible for policing the approximately 8.5 ioiil residents of the five boroughs.

The NYPD is divided into bureaus, each of whiclvesra separate function. The largest
bureau is the Patrol Services Bureau, which overdeemajority of the Department’s uniformed
officers and is headed by the Chief of Patrols Hivided into eight borough commands and
further divided into 77 police precincts.

The NYPD’s four investigative bureaus—the DetecBugeau, the Intelligence Bureau,
the Counterterrorism Bureau, and the Internal Adf@ureau—are charged with investigating
crimes and terrorist activity, as well as monitgrand investigating police corruption and
misconduct. The Department’s administrative sectionsists of several different bureaus that
provide support to NYPD officers. The Transit, ldmg, and Transportation Bureaus police the
City’s subway system, public housing developmesams, roadways, respectively.

Appointed by the Mayor, the Police Commissionervagias the head of the NYPD. By
law, the Commissioner must be a civilfariMost commissioners have served in the Department
prior to assuming their leadership role.

Other key leadership positions are the First De@daynmissioner (now Benjamin B.
Tucker), the Chief of Department (now Terence M@mhand the Bureau Chiefs. Each of

* NYPD, About NYPD https://www1.nyc.gov/site/nypd/about/about-nypiat-nypd-landing.page.
®> SeeNew York City Administrative Code § 14-102.



these individuals reports to the CommissionerteEr Deputy Commissioners serve under the
Commissioner and the First Deputy Commissionetuding the Deputy Commissioner for
Legal Matters, the Deputy Commissioner of Triatg Deputy Commissioner of Internal
Affairs, and the Department Advoc&teThe position of Deputy Commissioner for Legal
Matters, which has a critical role in Departmeitigtiplinary matters, has been vacant since
July 30, 2018, when Lawrence Byrne retired.

As members of the Department, police officers algext to extensive internal rules and
regulations that govern their conduct. The NYPR&rol Guide, for example and primarily,
sets out the many rules that officers must follavexecuting their official duties. Officers who
fail to abide by these rules may be subject tdiepartment’s disciplinary process.

A number of unions represent the interests of eféc The Police Benevolent
Association is the largest of these unions, remitirsg approximately 24,000 police officels.
The Lieutenants Benevolent Association represgaasoximately 5,250 active and retired
members who hold (or held) that réhkThe Captains Endowment Association represenf2,1
members who hold (or held) the rank of Captainpéasor, Deputy Inspector, Deputy Chief, and
Surgeor?. The Detectives’ Endowment Association represapsoximately 18,800 members
who hold (or held) that rank, and the SergeanteBelent Association represents approximately
12,000 members who hold (or held) that rank. Thesens negotiate with the City and enter
into agur)eements that govern compensation, bendf#gute resolution, and other personnel
issues.

1. EXECUTIVE SUMMARY

This executive summary provides a brief overviewhef Panel’s key findings and
recommendations.

The Panel centered its work on four core subje€¥the lack of transparency into the
disciplinary process and its outcomes; (2) the Casioner’s virtually unlimited discretion over
disciplinary cases; (3) allegations of favoritidmgs, and inconsistent penalties; and (4) delay in

61d.

"NYC PBA, Who We Arghttp://nycpba.org/about-the-pba/who-we-are/ (lésited Jan. 8, 2019). On

January 14, 2019, the PBA announced that it hadggtthits name from the Patrolmen’s Benevolent Aasoa to
the Police Benevolent AssociatioBeePBA Comes a Long Way, Finally Takes ‘Men’ Out aindal'he Chief (Jan.
14, 2019), http://thechiefleader.com/news/news h&f_tveek/pba-comes-a-long-way-finally-takes-men-out-
of/article_349ee152-15b2-11e9-9cc2-77243b7905eé.htm

8 NYC LBA, https://nypd-lba.org/ (last visited J&8).2019); Borelli for New YorkNYC Lieutenants Benevolent
Association Endorses Joe Borelli for City Courgéillg. 25, 2017), http://josephborelli.com/nyc-lienants-
benevolent-association-endorses-joe-borelli-foy-cauncil/.

® NYC Captains Endowment Association, https:/nypdasy/ (last visited Jan. 8, 2019); Tom DePrisccStmte
SenatePePrisco Receives New York City Police Departmagitéins Endowment Association Endorsen(éat.
24, 2016), https://www.tomdeprisco.com/news/deprigceives-new-york-city-police-department-captains
endowment-association-endorsement.

10 See, e.g.Captains’ Endowment Association 2012-2019 Agreem@ug. 6, 2018)available at
https://www1.nyc.gov/assets/olr/downloads/pdf/adileebargaining/2012-2019policecaptains-executetiaoty-1-
2012-4-30-2019.pdf.



the resolution of cases. Concerns in these ceasavere brought to the Panel's attention by
numerous stakeholders.

A. Lack of Transparency into the Disciplinary Process

Lack of transparency was one of the most frequentptaints that the Panel heard about
the Department’s disciplinary process. Althoughaia oversight entities issue regular reports,
the Department itself releases minimal data tgthdic on disciplinary outcomes or decision
making. The absence of such information has erggeddnistrust in the community, which
guestions whether the Department is sufficientlygoay its own.

To its credit, the Department recognizes the neaddve toward greater transparency,
and would like to do so. Civil Rights Law 8 50hkawever, which prohibits the Department
from releasing police “personnel records” to thélfmy poses significant obstacles to achieving
that goal. The Panel recommends that the Depattstiemgly support legislative efforts to
amend Civil Rights Law § 50—-a. The current lawgsethe public in the dark about police
discipline, breeds mistrust, and reduces accodityabPublic confidence is vital to the
Department’s mission, and a shrouded disciplinaoggss undermines that confidence.

The Department should also guard against efforexpand § 50—a beyond its required
scope. The definition of “personnel record” sholddcarefully and correctly interpreted so that
investigative information, such as body-worn canfettage, is excluded from § 50-a’s
restrictions. Finally, the Panel recommends thatRepartment reconsider whether it can, under
existing law, begin publishing trial room calender®rder to provide the public and interested
constituencies more meaningful access to discipfitrals.

B. The Police Commissioner’s Plenary Authority Ovatiidual Cases

By law, the Police Commissioner has complete aitghover all disciplinary
determinations for members of the service. Heesgsiall disciplinary findings and penalty
recommendations, and determines what, if any, gligel is warrantedWhile the Commissioner
considers the recommendations he receives fromatheus internal and external entities and
offices involved in the disciplinary process, he lsamplete discretion to overturn a finding of
guilt or modify any recommended penaltiéslf the Commissioner departs from a
recommendation, he must, in certain but not aksastate the bases for that departure in a
written memorandum. The Department has no wriigdelines that inform the
Commissioner’s discretion in making or explaining dhecisions. Currently, neither the
Commissioner’s decisions nor his explanations aaderpublic.

The Panel found no evidence that the Commissiavies,takes his disciplinary role very
seriously, has abused his power. The Panel nelesthcannot evaluate whether appropriate or
consistent discipline was imposed generally orartipular cases. One relatively modest, but
important recommendation the Panel offers to prengoéater transparency and accountability is

A police officer may challenge the Police Comnussir's disciplinary decisions by instituting an isie 78
proceeding.Montella v. Bratton93 N.Y.2d 424, 430 (1999). In such a proceeding penalty imposed by the
Commissioner may be reversed only if it is “so digprtionate to the offense as to be shocking Bisosense of
fairness.” Trotta v. Ward 77 N.Y.2d 827, 828 (1991).



that the Commissioner issue written decisionslicades in which he departs from a
recommended outcome and that his decisions claadymeaningfully state the reasons for his
departure from the recommended discipline, inclgdelevant precedent.

C. Allegations of Favoritism, Bias, and Inconsisteah&lties

Allegations of systemic favoritism, bias, or sigeaint inconsistencies in any adjudicatory
system strike at the core of its legitimacy. ghtiof the frequently voiced allegations of
favoritism in the NYPD'’s disciplinary process bytmedia and echoed by various stakeholders,
the Panel, among other steps, undertook a prelmnieaiew of whether disciplinary outcomes
reflect “white-shirt immunity”—punishing high-rankg officers €.g, lieutenants, captains,
deputy inspectors, inspectors, and chiefs) moriely than lower ranking members.g,
officers, detectives, and sergeants) for the sameanduct. The Panel also investigated
whether decision makers at various levels of tkeiglinary process may be subject to
inappropriate influence from inside and outside Diepartment.

The Panel found no direct evidence that high-rapkifiicers generally received more
lenient discipline than other members.

The Panel’s investigation into possible inappragriafluence revealed that certain
decision makers may be susceptible to pressureshwbuld adversely affect the integrity of
the disciplinary process. In this regard, the Pamend that the Department Advocate is
particularly vulnerable to internal and externdluences. To ensure the integrity of the
disciplinary process, the Panel recommends thaDdpartment establish protocols to insulate
decision makers from inappropriate influences. Department should also adopt written
guidelines requiring documentation of informal ihpbout ongoing disciplinary cases from
internal and external sources and a recusal pphalibiting the involvement in disciplinary
cases of anyone with a personal or familial corinadb the officer whose conduct is at issue.

D. Unnecessary and Excessive Delay in the Disciplifapcess

Many stakeholders have complained that disciplicaes are resolved too slowly.
Representatives from police unions emphasizedpiiodtacted disciplinary proceedings leave
officers in a state of limbo, uncertain about thHetures, and ineligible for promotion or transfer.
Representatives from citizen advocate groups obdehat delay engenders a belief that
wrongdoers can continue to work and collect besefiien they should no longer be on the job.

The Department has recently made significant pssgire more timely resolution of
disciplinary cases. There is, however, room foranmprovement and a number of apparent
ways to achieve it. DAO is significantly underégalf only 10 line attorneys handle full
caseloads, some of whom are responsible for ov@diEeiplinary cases. Several supervisory
positions within DAO have also been vacant or uatleed for some time, contributing to
delayed resolutions. Currently, decision makinthimiDAO is also highly centralized in a
manner that creates bottlenecks and slows theutesobf cases. For example, nearly all
settlements in DAO cases must be approved by tipafDeaent Advocate himself, even though
there is no legal or institutional barrier to detggg such decisions to deputies, as has been done
previously. In light of these findings, the Paresdommends that DAO consider hiring at least



10 additional attorneys, filling other executivafand supervisory positions, and implementing
greater delegation of DAO decision making.

The Panel has identified other sources of delayttt®aDepartment should work to
reduce or eliminate. For example, over 60% ofkpartment’s disciplinary cases are settled
without the necessity of a protracted trial procegdyet those settlements are fully reviewed by
the First Deputy Commissioner and the Commissibmaself. The Panel recommends that the
Department implement, at least on a pilot basitst track” review for settlements involving
less serious offenses. Those cases could proodealresolution without review by the First
Deputy Commissioner and the Commissioner. In casesecuted by DAO, the Panel further
recommends that such settlements be approved Asgistant Deputy Commissioner of DAO,
a position that is currently vacant and that theePeecommends be promptly filled. In addition,
to address a significant source of delay resuliiogy the Department’s reconsideration program
in CCRB cases, the Panel recommends that DAO timihumber of cases that it asks CCRB to
reconsider to those where new facts come to lightheere it is apparent that issues of law were
overlooked or incorrectly applied.

E. Other Observations

While the bulk of its work focused on the four areliscussed above, the Panel also
identified issues concerning the Department’s hagdif false statement cases, domestic
violence cases, as well as shortcomings in the iDepat’s disciplinary case management
systems that have the potential to negatively imffadisciplinary system. The Panel has
significant concerns about the Department’s digtdpy practices in false statement and
domestic violence cases and recommends that thardegnt promptly adopt certain of the
CCPC's longstanding recommendations related toetbases. These particular categories of
discipline are critical to the integrity of the Cagpment and to ensuring the fitness of officers to
serve.

To better monitor disciplinary outcomes and relatedds, the Panel recommends that
the Department upgrade and integrate its disciplinecord-keeping and case management
systems. The Department should also retain amrexttexpert to periodically audit the
disciplinary system to ensure that it is produdeig, unbiased, and consistent outcomes. In
addition—and to further enhance consistency, tramesy, and accountability—the Panel
recommends that the NYPD evaluate disciplinary dathaudits to determine whether that
information can be leveraged to design and impléraahsciplinary matrix to guide the
Commissioner’s exercise of his broad discretiorr &WéPD discipline.

V. OVERVIEW OF THE NYPD’S DISCIPLINARY PROCESS

The Panel was struck from the outset, and througtowork, by the lack of
transparency and plain-English explanations oNN&D'’s disciplinary system and process.
We thus begin with an overview of the NYPD’s didiciary process in an effort to demystify it.

A. Overview

A complaint against a member of the service cabrbaght by a civilian complainant or
fellow officer; the Department itself can also iaie a review of an officer’'s conduct based on its

7



internal monitoring. While civilian complaints aveluntary, the Patrol Guide requires members
of the service to report certain types of misconduncluding corruption, unnecessary use of
force, abuse of authority, misuse of a firearngdadtatements, and failure to properly perform
patrol or other assignmenits.Failure to report such offenses is itself a giicary violation,
although enforcement of the obligation appears lax.

Minor offenses and infractions are commonly addréss the precinct level through
Command Discipline. The Patrol Guide, which gosgetihre conduct of all NYPD officers,
defines Command Discipline as a “[n]on-judicial minment available to a
commanding/executive officer to correct deficiescamd maintain discipline within the
command.*® The offenses subject to Command Discipline atevamated in Schedules A and
B of the Patrol Guide, and include loss of Departinpgoperty, loss of a shield, failure to keep
proper records, and reporting to duty with impropeiform or equipment! Command
Discipline is intended to address such miscondutttowut the need for a burdensome
investigative and disciplinary proceSsUnlike other disciplinary penalties, Command
Discipline does not require review and approvati®yCommissioner. Commanding officers are
empowered to investigate offenses and penalizeasffj and their determinations are fitfal.
Penalties for Schedule A and B violations rangenfeowarning to the loss of 10 vacation days,
depending on the severity of the offense.

More serious offenses or misconduct are addressedgh a formal disciplinary process.
That process typically proceeds in five phase$:c¢inplaint intake; (2) investigation;
(3) prosecution and penalty recommendation; (4)didation; and (5) First Deputy
Commissioner and Police Commissioner review. Riesabr more serious offenses include
suspension without pay, loss of vacation days ¢ug0t per offense charged), and termination
from the Department. In cases where criminal cohdualleged, the NYPD also refers the
complaint to the appropriate prosecutor.

B. Complaint Intake

A complaint against an NYPD officer is typicallydged through either IAB or CCRB.
IAB receives the majority of complaints. A compiacan be made in person at IAB’s 24-hour
command center, by phone, through an anonymouiséipor in writing by letter or email.
3-1-1 or 9-1-1 calls involving a complaint aboutddficer are also referred to 1AB, as are
complaints received at local precincts. In 2088 logged more than 51,000 complaints, a
1.17% decrease from 2017.

12 patrol Guide § 207-21.
13 patrol Guide § 206-02.
14 patrol Guide § 206-03.
15 SeePatrol Guide, § 206-02.

16 SeePatrol Guide, § 206-02. In a small number of caseslving more serious misconduct, where DAO has
determined that Command Discipline is “non-disansdiry,” the commanding officer must first consuithwbDAO
before departing from the recommended penaltyerAdtich consultation, the commanding officer restéire
ultimate discretion over the appropriate penaltyripose, if any.

17 patrol Guide § 206-04.



CCRSB is responsible for investigating complaintsisay members of the public against
officers involving allegations of use of force, abwf authority, discourtesy, and offensive
language (known as “FADQO”). Like IAB, CCRB maintaia 24-hour hotline and accepts
written complaints directly and through police pnets. CCRB confirms receipt of a complaint
within seven days. In 2018, CCRB received 4,736maints, a 5% increase from 2017.

In addition to IAB and CCRB, the OIG-NYPD receivasmplaints about officers, which
it usually refers to IAB or CCRB. The public als@y lodge complaints in person at any
precinct.

C. Investigation

A complaint received by IAB is initially referred bne of four places: (1) the Chief of
Department, who may refer it to a local commangl]AB itself; (3) the NYPD’s Force
Investigation Division (“FID”); or (4) CCRB.

1. IAB

IAB investigates the majority of complaints allegiiserious misconduct brought against
officers. It employs a staff of approximately 3&€rgeants and detectives, who review
complaints, interview witnesses, gather evidennd,assess the allegations. At the conclusion
of its investigation, IAB designates an allegataansubstantiated, partially substantiated,
unsubstantiated, or unfounded. An allegation sgieated “unfounded” if IAB determines that
it did not occur and “unsubstantiated” if the burad proof is not met based on the evidence
obtained:® To substantiate a complaint, IAB must find byragonderance of the evidence that
the conduct described in the complaint occurréB dan also exonerate an officer if it finds
that the conduct occurred, but was proper.

2. Force Investigation Division

Operating under the supervision of the First Def@aynmissioner, FID focuses on
police shootings and civilian deaths in custodywds formed in July 2015, following the death
of Eric Garner, in an effort to expedite investigas of the most serious use-of-force cdSes.
FID is obligated to launch an investigation immeelyaupon the occurrence of a triggering
event and to circulate a preliminary report to geekecutives within 48 to 72 hours of the
incident, followed by a preliminary presentatiorthe Commissioner and the First Deputy
within two weeks® The First Deputy continues to receive monthlyatpd on all pending FID
cases. In 2017, FID handled 74 cases; in 2018 hiailled 63 cases (as of December 24, 2018).

18 A fifth category, “for information and intelligermnly,” commonly called “l & 1,” is used for comgghts that are
so clearly not credible that no investigation iguieed, or are duplicates of complaints.

¥ NYPD, Use of Force Repof-10 (2017), https://www1.nyc.gov/assets/nypd/doads/pdf/use-of-force/use-of-
force-2017.pdf.

2 The Patrol Guide sets forth slightly different ¢iines for these steps. The NYPD has informedPtree! that
those Patrol Guide provisions are earmarked fasi@vto conform with current practice.
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3. Civilian Complaint Review Board

As noted above, CCRB investigates civilian comgfainvolving force, abuse of
authority, discourtesy, or offensive langudjeCCRB investigators review incoming complaints
and make appropriate penalty recommendations illegations are substantiated. In the course
of conducting its investigations, CCRB can requesbrds and other materials from the
Department; it may also subpoena records if theaBiegent fails to comply with a requéét.

CCRB, like 1AB, uses a preponderance of the evidestandard to evaluate allegatidns.
CCRB may: (1) determine that an allegation is gifated, unsubstantiated, or unfounded;
(2) refer the complaint to another investigativery if it determines that the allegation is not
within its jurisdiction® (3) find that a case cannot be pursued becausmesw is unavailable,
unidentifiable, or uncooperative; or (4) indicatattthe complaint has been resolved through an
alternative means, such as mediation.

4. Criminal Conduct

If a complaint alleges criminal conduct, it mayreérred to the District Attorney’s
Office or the United States Attorney’s Office fowestigation. In most cases, the Department
will await the conclusion of any such investigatlmefore continuing its own disciplinary
processes. Such a referral can therefore causeded delay in resolving Departmental
discipline.

D. Prosecution and Disciplinary Recommendation

After the investigation is complete, the reviewargity makes a recommendation for
how to address any substantiated allegations afanduct. In some cases, it is recommended
that an officer be subject to Command Disciplinethat the officer receive additional training.
For more serious cases, it is recommended thatfticer be served with “Charges and
Specifications” and proceed to trial. The two lesdorimarily responsible for prosecuting
Charges and Specifications are DAO, which has respiity for cases investigated by I1AB,

2L Although CCRB’s FADO jurisdiction covers civilimomplaints that involve the use of excessive foadid,evel
3 force cases—cases that involve the use of pHysice that is “readily capable of causing deatlserious
physical injury,” including firearm discharges—angestigated by either IAB or FID. Within that egbry, FID
investigates all firearms discharges, fatalitidateel to police action, and cases when a subjgoblafe action is
seriously injured and death is likely; I1AB investtgs all other Level 3 incidents.g.where injuries are not life-
threatening). NYPDUse of Force Repog (2017), https://www1.nyc.gov/assets/nypd/dowdsspdf/use-of-
force/use-of-force-2017.pdf.

Z2N.Y. C.P.L.R. 230%kt seq Rules of the City of New York Civilian ComplaiReview Board (38-A RCNY) § 1-
23 (2018).

% Rules of the City of New York Civilian ComplainefRew Board (38-A RCNY) § 1-33 (2018).
2\d. at §§ 1-14, 1-33.

% |d. at§ 1-33. As an alternative to a formal investigatimediation allows a CCRB complainant to speak it
respondent officer in person. The process doekeadtto discipline for the officer, but can resothie complaint.
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and the CCRB’s Administrative Prosecution Unit (&R, which has responsibility for cases
investigated by CCRE®

1. Department Advocate’s Office

DAO is composed of 21 civilian attorneys who arpmrted by approximately 40
uniformed and civilian personnel. DAO reviews gabsiated allegations, makes disciplinary
recommendations, and prosecutes cases as neceB#ddycan determine that Command
Discipline or supplemental training is the apprafgiremedy for a substantiated allegation. In
such cases, it will draft a letter describing theaanduct and the recommended remedy and will
then refer the case back to the IAB investigatdn v responsible for ensuring that the
Command Discipline penalty is imposed. If DAO retonends “discretionary” or “open”
Command Discipline, commanding officers may, inrthéscretion, accept or depart from
DAQ'’s penalty recommendations. If DAO recommenaari-discretionary” Command
Discipline, commanding officers may depart from DA@commendations only after
consultation with DAO.

In more serious cases, DAO will file administratolearges known as Charges and
Specifications and make penalty recommendationsnaking its recommendation, DAO
considers a number of factors, including the natdtde misconduct, the officer’s disciplinary
history, and past performance. To ensure consigtefitreatment and outcomes across similar
offenses, DAO maintains a database of disciplinkgisions that serve as guiding precedent.
DAO makes its penalty recommendations in the aggeeghey are not broken down by charge
in multi-charge cases.

If DAO proceeds with Charges and Specifications,dise can be resolved either
through settlement or a trial. If the officer aggdo accept a settlement offer and plead guilty,
the proposed settlement is sent to the First DePotymissioner and, ultimately, to the
Commissioner for approval.

An exception to these procedures exists if theceffis a Probationary Police Officer
("PPQO”), who may be terminated for any reason duhis or her two-year term of probation. In
such cases, if the conduct in question meets #8melatd for Charges and Specifications, DAO
refers the matter to RMB. RMB then conducts itsiomvestigation and analysis through its
probationary monitoring unit and makes a recommeodo terminate, extend the officer’s
probationary period, and/or file Charges and Spmtibns. RMB’s recommendation is then
sent to the Commissioner for approval. If RMB n@ooends termination and the Police
Commissioner endorses this recommendation, DA® filkarges and Specifications and the
officer is terminated concurrently. If the Comnmseer finds that the officer should not be
terminated, the case goes back to DAO for filin@i@les and Specifications and the case
proceeds along the normal process.

% NYPD & CCRB,Memorandum of Understanding Between the CCRB andl#PD of the City of New York
Concerning the Processing of Substantiated ComigaifApr. 2, 2012), https://www1.nyc.gov/assets/ypd
downloads/pdf/public_information/ccrb_nypd_mou_pmmsgion_of substantiated_civilian_complaints_130402
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2. Civilian Complaint Review Board/Administrative Pezsition Unit

Similar to IAB, CCRB makes disciplinary recommendas to the Commissioner on
substantiated civilian complaints within its FAD@igdiction. Like DAO’s recommendations,
CCRB’s penalty recommendations are made in theeggge and not charge-by-charge. As of
April 2013, if Charges and Specifications are fitedl a case is not settled, prosecutors from the
APU conduct the trial in the Department’s trial na® APU is composed of attorneys who
work solely for CCRB. They have the same authddtynake settlement offers as DAO
attorneys. Those offers are sent to the Deputyr@issioner of Trials, the First Deputy
Commissioner, and the Commissioner for approval.

In 2014, the Department implemented a “reconsid@raprocess that allows DAO to
request that CCRB reconsider its disciplinary res@ndation, both as to a finding of violation
and recommended level of penalty. Under that m®oeithin 30 days of receiving CCRB'’s
penalty recommendation in a contested case, DAQ sulsnit a notice of its intent to seek
reconsideration, followed by a formal memo explagnihe reasons for the request. CCRB may
agree to reconsider a disposition or a penaltyfihds that: (1) the penalty is inappropriate or
excessive; (2) new evidence exists that was neiqusly known or available and could
reasonably lead to a different finding or recomnagiach; (3) “[t]here are matters of fact or law
which [were] overlooked or misapprehended”; orr@gonsideration serves the interests of
justice?® Currently, no deadline applies to CCRB'’s respdosg reconsideration request.
CCRB may also consider reconsideration requestaisigol by DAO after the 30-day cutoff
provided that: (1) there is enough time to recoeva panel before the 18-month statute of
limitations expires$? and (2) there are extenuating circumstances, asiéhmisinterpretation or
misapplication of the law or new evidence provitlgdhe Department. In the event that CCRB
rejects a request for reconsideration, the Departtmay unilaterally assume—in limited
circumstances—the prosecution of the case if thar@issioner finds that CCRB’s prosecution
would be detrimental to the Departméht.

%" Rules of the City of New York Civilian ComplainefRew Board (38-A RCNY) § 1-41 (2018).
2\d. at § 1-36.

29N.Y. Civ. Serv. Law § 75(4) (the limitations petics 18 months, running from the time the allegiidrse
occurred).

30NYPD & CCRB,Memorandum of Understanding Between the CCRB andl#PD of the City of New York
Concerning the Processing of Substantiated Comisi&fh2-5 (Apr. 2, 2012). Those limited circumstanicelude
“cases in which there are parallel or related erahinvestigations or when, in the case of an effieith no
disciplinary history or prior substantiated CCRBngmaints, based on such officer’s record and dispy history
the interests of justice would not be servetti’at 2. In such cases, CCRB’s substantiatiohetlegation
would remain of record and undisturbed, even ifRlobce Commissioner concludes otherwise.
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Figure 1 below shows the number of respondentw/fmm DAO sought reconsideration
between 2016 and 2018:

Figure 1: Reconsideration Requests to CCRB 20162018

2016 2017 201¢6¢

Total number of
respondents whose CCRB 688 522 422
cases were finalized
Total number of
respondents for whom

. : 122 165 60
reconsideration was
sought
Percentage of respondents
for whom reconsideration 18% 32% 14%
was sought

E. Adjudication

If an officer elects to proceed to trial—or is mdtered a settlement—the case is tried
before the DCT or one of three Assistant Deputy @assioners. That process applies
regardless of whether DAO or APU is prosecutingddise. These proceedings are essentially
bench trials: they take place in an NYPD trialmpanost parties are represented by counsel;
and both sides are given the opportunity to preseidience and call witnesses. Most trials last
one to two days. Trials are open to the publit.tbal calendars are not published.

At the conclusion of the trial, the trial commiss& issues a written decision, which
includes a finding of guilt (or a determinationtthiae officer is not guilty) and a disciplinary
recommendation, if applicable. The trial commigssiomakes those determinations and
recommendations based on the evidence introdua@edine proceedings. In making the
penalty recommendation, the trial commissioner cbe$CT’s precedential database of
settlements and decisions. Like DAO and CCRB, @I commissioners make aggregate
penalty recommendations, rather than recommendatiora charge-by-charge basis. The
written opinion is then sent to the First Deputyn@nissioner for review.

F. First Deputy Commissioner and Police Commissiorevri&v

A supervisor and two officers in the First Deputyn@nissioner’s Office are responsible
for evaluating disciplinary cases and making theciplinary recommendations. The case file,
including the First Deputy Commissioner’s penaégommendation, is then sent to the Police
Commissioner’s Office.

31 The figures for 2018 reflect the full year’s dégacases in which CCRB recommends Command Displi
training, or instruction, but are current only thgh November 30, 2018 for cases in which CCRB recends
Charges and Specifications.
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As noted, by law, the Commissioner has completeaity over Departmental
discipline®? Four officers on his staff are assigned to assidisciplinary matters. They
prepare a case analysis which is presented todhar@ssioner’s Executive Officer and Chief of
Staff, who also make their own recommendationseirlif@commendations, along with the
recommendations of others involved in the process OAO, DCT, First Deputy
Commissioner), are presented to the Commissiomdinfal review and disposition.

At a disciplinary committee meeting, the Commissiomakes a final determination
whether discipline is appropriate and, if so, amphoper penalty. The committee is composed
of representatives from the First Deputy’s Offib&O, RMB, and a rotating three-star chief.
The Commissioner’s decision is based on a numbfctdrs, including the officer’s tenure,
disciplinary record, performance evaluations, aldvant precedent. In CCRB cases, if the
Commissioner departs from the disciplinary reconua¢ion made by the DCT or CCRB, he
must draft a variance memorandum explaining hisaes for departing. The Commissioner
imposes penalties in the aggregate, not chargdiasge.

G. Internal and External Oversight and Monitoring Besdi

A number of internal and external groups overseeraonitor the Department’s
disciplinary process. The primary bodies that namor oversee the NYPD'’s disciplinary
system are CCRB, the CCPC, the OIG-NYPD, RMB, &edf¢deral court-appointed
monitorship team led by Peter L. Zimroth.

CCRSB is statutorily tasked with informing the petdibout its “operations, complaint
activity, case dispositions and police departméstipline.”*® It publishes periodic reports,
which include monthly statistics on Department ighlsce, as well as recommendations for
changes in disciplinary policies, procedures, aauhing>*

The CCPC oversees the NYPD's anti-corruption aesi Established by executive
order in February 1995, it performs audits, studaesl analyses of the NYPD’s policies and
procedures relating to corruption controls. ThePCQloes not conduct investigatiotis It
chooses patrticular areas to review based on spaaifi-corruption concerns. Pursuant to the
executive order, the NYPD is required to turn caey documents, reports, files, or other
information that the CCPC needs to perform its fiomc The CCPC issues an annual report for
public review, which includes updates on the NYPiDiplementation of recommendations in
prior reports?®

32 New York City Charter § 434(a); New York City Adnistrative Code § 14-115(a).
33 SeeCCRB, Reportshttps://www1.nyc.gov/site/ccrb/policy/reports. paigest visited Jan. 4, 2019).
34

Id.

% Office of the Mayor of the City of New York, Exetxe Order No. 18 (Feb. 27, 1995). The CCPC was
established in response to the police corruptientified by the Mollen Commission. CCPGuyelfth Annual
Report of the Commissidn2 (Feb. 2010)vailable athttps://www1.nyc.gov/assets/ccpc/downloads/pdf/Thvel
Annual-Report-February-2010.pdf.

3 CCPCAnnual Reportshttps://www1.nyc.gov/site/ccpc/reports/annualertg page (last visited Jan. 9, 2019).
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Established in 2014 pursuant to Local Law 70, th&-@YPD has important additional
oversight responsibilities. The OIG-NYPD is indegent of the Department and resides within
the Department of Investigation. It is tasked Witivestigating, reviewing, studying, auditing
and making recommendations relating to the operstipolicies, programs and practices of the
[NYPD].”®" It focuses on “[e]nhanc[ing] the effectivenessta [ ] [D]epartment, [ijncreas[ing]
public safety, [p]rotect[ing] civil liberties andwd rights, and [ijncreas[ing] the public’'s
confidence in the police force, thus building sgenpolice-community relations? Its findings
and recommendations are published in periodic teforThose reports typically include an
update about the NYPD's implementation of recomraginds made in prior report$. Unlike
the CCPC, the OIG-NYPD has independent investigativthority.

Internally within the NYPD, the RMB “measures the performance of police officers and
identifies officers who might be in need of enhahtraining or supervision’® RMB monitors
patterns of potential officer misconduct and, iE@gsary, takes corrective action, including by
recommending that Charges and Specifications e it that the officer be demot€dRMB’s
Performance Evaluation Section monitors officer®wahe on compulsory probation (after
appointment or promotion) or on probation due tossandard performance or a disciplinary
action. Through its review of performance evaluadiand disciplinary records, RMB may
recommend that an officer be monitored. At thectgsion of the monitoring period, RMB may
recommend the discontinuation or continuation efrtionitoring period. RMB also evaluates
the efficacy of the NYPD'’s training and policies.

Finally, certain of the Department’s practices hagen challenged in court as
constitutional violations. Most notably, the Dejpagnt’s stop-and-frisk practices are under
review by a federal court-appointed monitor follogrian August 2013 federal court ruling that
those practices were unconstitutional. The monitas appointed “to develop, in consultation
with the NYPD and counsel for plaintiffs, a setreforms of the NYPD'’s policies, training,
supervision, auditing, and handling of complaintd discipline regarding stops and frisks and
trespass enforcement. The monitor must also apsegeess on the NYPD’s implementation of
these rizorms and report to the court twice a gaahe City’s compliance with the court
orders.

37 Department of Investigatiomspector General for the NYPBttps://www1.nyc.gov/site/doi/offices/
oignypd.page (last visited Jan. 9, 2019).

38 d.

39 Department of InvestigatioReports https://www1.nyc.gov/site/oignypd/reports/repgrtsge (last visited Jan. 9,
2019).

“O1d.
*I RMB as a formal entity was established in March$0

*2NYPD, Risk Managemenhttps://www1.nyc.gov/site/nypd/bureaus/administedrisk-management.page (last
visited Jan. 9, 2019).

4 See id.

*4 NYPD Monitor, Overview http://nypdmonitor.org/overview/ (last visitechJ®, 2019). The Panel also notes that
members of the public exercise an additional l@yeversight through commencing civil actions agahimembers
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Although the monitor’'s mandate does not includea¥wersight or reform of the NYPD’s
disciplinary system as a whole, it does includ@assessment of the need for improved
monitoring, supervision, and discipline imposedbdiircers for stop-and-frisk misconduct. The
monitor and Justice Ariel Belen, the court-appairfecilitator of the remedial process, have also
met with various community stakeholders and coretliseveral focus groups to gather input
and make recommendations relating to disciplinstgp-and-frisk misconduct, such as the need
for greater transparency and independent invesgiigaf particularly serious officer misconduct,
formalized data collection and sharing, and theaépr reevaluation of Civil Rights Law
§ 50-a’> On December 20, 2018, the monitor filed a reperommending that IAB implement
certain policies and training modules to improve pinocessing and investigation of profiling
and lii;sls-based-policing allegatiofisThe court approved those recommendations on BaBua
20109.

of the NYPD for violations of their constitutionadihts that arise, for example, from instancessef of excessive
force, false arrest, and wrongful death.

5 SeeNew York City Joint Remedial Process Final Repieidyd v. City of New YorkNo. 1:08-cv-01034-AT,
Docket No. 597 (S.D.N.Y. May 15, 2018).

6 Recommendation Regarding IAB Guide and TrainingPafiling Investigationsiloyd v. City of New YorkNo.
1:08-cv-01034-AT, Docket No. 676 (S.D.N.Y. Dec. 2018).

*" Floyd v. City of New YorkNo. 1:08-cv-01034-AT, Docket No. 677 (S.D.N.YnJa, 2019).
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KEY FINDINGS

THERE IS A FUNDAMENTAL AND PERVASIVE LACK OF TRANSRRENCY
INTO THE DISCIPLINARY PROCESS AND ABOUT DISCIPLINAR OUTCOMES

A. Civil Rights Law § 50—a Establishes a Legislative&ption to Public
Access Under the New York State Freedom of Infoionataw

Under New York’s Freedom of Information Law (“FOIL."government records are
publicly accessible, unless exempt from disclofyrstate or federal statute.Police
disciplinary files are subject to a specific exeimptirom disclosure under Civil Rights Law
8 50-a. Enacted in 1976, 8 50—a mandates thatpkonnel records used to evaluate
performance toward continued employment or prormtimder the control of any police
agency . . . shall be considered confidential astdsabject to inspection or review without the
expres‘ls9 written consent of such police officerexcept as may be mandated by lawful court
order.’

Additional provisions of the law establish a pracés obtaining such court orders in
connection with litigation, including the requirentdor in camerareview of the documents at
issue for relevance and materiafify Another subsection permits village, city, and migu
attorneys, prosecutors, or “any agency of governfrterobtain such records if required in
connection with official dutied!

The historical impetus for 8 50—a was narrow: aswdesigned to prevent defense
attorneys in criminal cases from impeaching thartesy of officers, in particular by
confronting them with unsubstantiated allegatitimSubsequent amendments and court
decisions, however, set forth a broader purpogeaiéecting officers from harassment and
reprisals more generalf§j. In one recent case, for example, the First Deent denied an
application to disclose an officer’s disciplinangtiory because of the risk of “hostility and
threats” unrelated to the litigation in which dissiire was soughft. Critics argue that § 50-a
keeps from the public critical information aboug tlvorkings of the NYPD'’s disciplinary system
and that the lack of transparency breeds mistrust.

8 pub. Off. L. § 87(2)(a).

“9 Civ. Rights L. § 50-a(1).

%0 Civ. Rights L. § 50-a(2), (3).
*1 Civ. Rights L. § 50-a(4).

2 Budget Report on Bill No. 7635, Bill Jacket 192B, 413 { 6 (“This bill would afford some protectito police
officers who must testify in criminal proceedingsl’etter from District Attorney Merola, Bill Jack&976, Ch. 413
at 20 (“It has been brought to my attention théigrosimply as a harassment tactic, defense afgterinecriminal
cases have been making an unrealistically high eamtrequests for personnel files of police off&c8.

>3 SeeMem. of Senator Marino and Member of Assembly Arthukremer, Bill Jacket 1981, ch. 778 at 9; Budget
Report on Bills No. 5402, Bill Jacket 1981, ch. &t80.

** Luongo v. Record Access Officer, Civilian Compl&eview Bd.50 A.D.3d 13, 26 (1st Dep’t 2017) (hereinafter
“Luongo I).
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B. Many States Provide Greater Access to Police Disery Files Than Does
New York

The Panel has reviewed the laws of other statégtheern the disclosure of police
disciplinary files. Many states provide public ess to police disciplinary files far beyond what
police departments in New York are permitted ounegl to disclose. Thirteen states have laws
specifically designating internal police recordopen to the publi@> Fifteen states disclose
only some police disciplinary files or require davecing of the officer’s privacy interest and the
public interest to determine whether disclosuneeisnitted®® Twenty-two states, including New
York, largely preclude disclosure of police disaigty files, mostly through exemptions in their
freedom-of-information laws applicable to all pamsel records. Within this group, only New
York and Delaware also explicitly restrict accasinternalpolicerecords.’ Delaware’s statute,
titled the “Law-Enforcement Officers’ Bill of Right’ specifically mandates that all records
compiled in any internal investigation of an offi¢ehall be and remain confidential and shall
not be released to the publ®”California, long among the most restrictive statate last year
amended its applicable law to designate as publi@in records of police misconduét.

> These states are: Alabama (Ala. Code § 36-12M®)ona (Ariz. Rev. Stat. Ann. §§ 39-121-28, 389};
California (Cal. Pen. Code § 837.2); Connecticytdburt ruling inPerkins v. Freedom of Information Comm’n
228 Conn. 158 (1993)); Florida (Fla. Stat. § 11®04eq); Georgia (Ga. Code Ann. § 50-18-72(a)(8)); Mdile.
Rev. Stat. tit. 30-a, 88 503(1)(B)(5), 2702(1)(B)(de. Rev. Stat. tit. 5, § 7070(2)(E)); Minnes@k4inn. Stat.

§ 13.43); North Dakota (N.D. Cent. Code § 44-04-T8)io (Ohio Rev. Code Ann. § 149.43); Utah (Utatd€
Ann. 8§ 63G-2-301(3)(0)); Washington (Wash. Rev. €8d42.56.00%t seq); Wisconsin (Wis. Stat.

§ 13.36(10)(b))see also Is Police Misconduct a Secret in YoureSt&/NYC (Oct. 15, 2015),
https://www.wnyc.org/story/police-misconduct-recatast visited Jan. 19, 2019).

%% See, e.gMich. Sustained Comp. Laws §§ 15.243 § 13(1)(s}@Mpwing exemptions from release for personnel
records of law enforcement agencies only if “théljgunterest in disclosure outweighs the publiernest in
nondisclosure™); Ark. Ann. Code § 25-19-105(c)(@é¢r(mitting disclosure of records pertaining to #icer’s
suspension or termination when a “compelling puintierest” in disclosure is present); Hawaii Uniformation
Practices Act 8§ 92F-14 (permitting disclosure aores pertaining to an officer’s dismissal); Inchdg. § 5-14-3
(disciplinary records pertaining to an officer’snaion, suspension, or discharge are public); GRjzen Records
Act § 51-24A.7 (declaring police personnel recardsfidential unless they related to “final disaialry action”
resulting in loss of pay, suspension, demotiorieonination).

" Del. Code Ann. tit. 11, § 9200(c)(12).

*8 The Delaware statute appears even more restrittiveits New York counterpart. Unlike Civil Rightaw

§ 50—a, the Delaware law contains no exemptiowifariosure by and to government agencies for canafuc
official government functionsSeeCiv. R. L. § 50—a(4). The Delaware statute alsgta@os a provision prohibiting
disclosure in civil litigation unless the subjeffiaer is being sued for misconduct causing injuBel. Code Ann.
tit. 11, § 9200(d). Courts have noted that thealdare statute evinces “a strong public policyfavoring the
confidentiality of police personnel recordsReyes v. FreeberryNo. 02-1283-KAJ, 2005 WL 3560724, at *6 (D.
Del. Dec. 29, 2005). Indeed, the Delaware OffitAttorney General has noted that the statute @vehibits
disclosure of “completed internal affairs investigas statistical summaries.” Del. Op. Att'y Gd6-1B02, 2016
WL 1072888, at *2 (Jan. 14, 2016) (noting thatdtegute prohibits disclosure of “all recomrsmpiled as a result of
any investigatiorsubject to the provisions” the Delaware Law Enéonent Officers’ Bill of Rights (quoting Del.
Code Ann. tit. § 9200(c)(12)) (emphasis added).

% Cal. Penal Code § 832.7. The statute designatpsldic all records relating to firearms dischangserious use
of force (whether substantiated or not), and &dgaitions of sexual assault or dishonesty (if sautisited).
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C. The NYPD Interprets 8§ 50—a Aggressively and ther@adave Upheld This
Approach

Since the 1970s—and until 2016—the NYPD periodycptisted officers’ “Personnel
Orders” for inspection by members of the mediags=si to Police Headquarters. Those orders
recount the basic facts of substantiated discipficharges, including a description of the
offense, the penalty imposed, and the offending@fls name. In 2016, however, the NYPD
decided that continued posting of the PersonneéBrdias inconsistent with § 50—-a and
discontinued the practice. The Commissioner ahdrdtlYPD officials told the Panel that the
change was not the result of a changed legal asaligather, the NYPD said its Legal Bureau
became aware of the practice for the first tim2da6 when it was called upon to litigate a FOIL
request for the Personnel Orders made by the lA&adabociety. Upon learning of the practice,
the Legal Bureau determined that it was inconsistéth 8 50—a and advised that it stop. The
NYPD’s decision to stop publicly posting Personall€s was met with sharp criticism. The
public, the media, and advocacy groups rightly edgthat the decision blocked one of the few
avenues for the public to gain insight into the NDY®internal disciplinary practice.

The Legal Aid Society challenged the NYPD’s reveddats practices in court ifn the
Matter of Justine Luongo v. Records Access Apgefiiser, NYPD 160232/2016 (N.Y. Sup. Ct.
2017) (‘“Luongo IT), arguing that § 50—a does not prohibit the a@isale of the Personnel
Orders. The New York Supreme Court, however, foartthe Department’s favor, reasoning
that: because the Department used the Persondet€dp evaluate performance, they were
within scope for § 50—a; there was a demonstratilenpial for harassment if the records were to
be disclosed; and the NYPD'’s previous practiceistldsing the Personnel Orders did not
prevent the Department from changing its practicén its decision, the court relied, in large
part, on two recent First Department decisionsases brought prior to the 2016 change of
practice. InLuongo v. CCRB Records Officers and Daniel Pantéleaongo I), the court
declined to order the release of a summary of bapdinary history of the officer implicated in
the 2014 death of Eric Garn®r.In Matter of New York Civil Liberties Union v. New K@ity
Police Departmeng*NYCLU), the court held that disciplinary decisions relatiogases
brought by CCRB were also protected by § 50-aast week, on January 17, 2019, the
Appellate Division, First Department, summarilyiaffed the Supreme Court iruongo I}
relying on the Court of Appeals’ recent decisiomN¥CLU, discussed beloW.

0 See, e.g., Change State Law to Let Taxpayers KhowtAolice DisciplingEditorial, Newsday (Sept. 7, 2016),
https://www.newsday.com/opinion/editorial/change-&faw-to-let-taxpayers-know-about-police-disciphn
1.12281518NYPD Needs to Let The Public Know More About Pdliceipling Editorial, N.Y. Post (Mar. 3,
2018), https://nypost.com/2018/03/03/nypd-needettdhe-public-know-more-about-police-disciplineée also
End Secrecy About PolicEditorial, The Times-Union (Albany, N.Y.) (Dec3,12016),
https://www.timesunion.com/tuplus-opinion/articleitrial-End-secrecy-about-police-10805058.php.

®1|In the Matter of Justine Luongo v. Records AccegseAls Officer, NYPP160232/2016 (N.Y. Sup. Ct. June 1,
2017).

%2 Luongo | 150 A.D.3d 13, 26 (1st Dep’t 2017)uongo lis pending in the Court of Appeals.

63148 A.D.3d 642 (N.Y. App. Div. 2017\ YCLUwas later affirmed by the Court of Appealdatter of N.Y. Civil
Liberties Union v. N.Y. City Police DephNo. 133, 2018 WL 6492733 (N.Y. Dec. 11, 2018).

% See Luongo JINo. 160232/2016, slip op. at 2 (N.Y. App. DivnJa7, 2019).
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WhenNYCLUreached the Court of Appeals late last year, thetassued a sweeping
interpretation of the reach of § 50-a, holding #agn the release of redacted records is
prohibited®® NYCLU, like each of the recent cases above, addressesttipe of § 50—a in the
context of a FOIL request, not the Department’auity to release records on its own initiative
or in response to a court order. But NMéCLUdecision also included language suggesting that,
regardless of whether a FOIL request has been nfa@®YPD has no latitude to voluntarily
release information that it cannot be compelletetease under § 5023.1n the Panel's view,
this language likely effectively overrules an oltiae of lower court cases holding that police
departments could voluntarily disclose disciplinangcomes pursuant to the “governmental
function” exception in § 50—a(4y. In light of NYCLU legislative action will be required to
eliminate or lower § 50—a’s barrier to transpareang accountability for NYPD disciplinary
matters.

D. Lack of Disclosure and Limited Visibility Into tHRisciplinary Process are
Detrimental to Public Confidence and Oversight

Many people told the Panel that confidentialityd@fciplinary records is especially
hurtful to those injured or killed in police-reldtencidents and to their loved ones. Constance
Malcolm, whose 18-year-old son Ramarley was shadetth by police officers in 2012,
explained to the Panel that she had to fight “t@otth nail” for six years to obtain any
information regarding the dispositions of disciplig cases against three officers involved in her
son’s death. Retired professional tennis playere¥aBlake, who was mistakenly tackled to the
ground by an officer in a well-publicized 2015 ithent, learned of the disposition of the officer’s
case months after the Commissioner’s decision. Bléike told the press, “l would expect the
common courtesy of a notification from a city th&tims to be improving the transparency of
how its police department operat&8.Jimmy Alvarado, a Brooklyn teen who was paralyzed
when a pursuing officer fell on him, was not infaunthat the disciplinary case against the
officer was closed when he chose to resign. Denthonse directly affected by police
misconduct access to information on police disog@kerves no one’s interest. More broadly,
lack of transparency impedes the Department’s &ftorshow the public that it holds officers
accountable for their conduct.

5 NYCLU 2018 WL 6492733 at *1-2, 6.

®d. at *5 (“[T]hese distinct and mandatory New Yonloyisions expressly operate to guarantee confielkyti
notwithstanding FOIL’s permissive disclosure regitpe

%7 See Reale v. Kieppe204 A.D.2d 72, 73 (1st Dep't 1994) (release ohmary of transcript officers’ disciplinary
decisions was “in a nonlitigation context and irtlierance of an official function.”Poughkeepsie Police
Benevolent Assn. v. City of Poughkeepkss A.D.2d 501, 501 (2d Dep’t 1992) (releaseushmary of internal
investigations of police misconduct by police dépant was “in furtherance of its official functignsirelated to
the purpose of Civil Rights Law § 50-a.”). Thisalso the position the NYPD took regarding disctesof
anonymized summaries of personnel record®atrolmen’s Benevolent Ass’n v. de Bladim. 153231/2018 (N.Y.
Sup. Ct.), which is currently pending before th@r@me Court in New York County. Resp’ts Mem. ohlia
Supp. of Their Cross-Mot. to Dismiss, NYSCEF No, 8157 €iting Reale 204 A.D.2d at 73).

% Ben Feuerherd and Joe Tacopifiennis Star James Blake Slams de Blasio, NYPD Eaise ArrestN.Y. Post
(Aug. 1, 2018)https://nypost.com/2018/08/01/tennis-star-jame&eisiams-de-blasio-nypd-over-false-arrest/.
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The lack of transparency into NYPD disciplinary teas also frustrates external
oversight. In its meetings with the Panel, thedlegd Society described the obstacles § 50-a,
as interpreted by the NYPD, imposes on its efftrtsvaluate disciplinary outcomes for
consistency and appropriaten&$s-or example, the NYPD trial calendar is treated a
confidential document, even though disciplinargltriare open to the public. In addition, the
Department treats trial transcripts as personmairas subject to 8 50—a because decision
makers in the disciplinary process rely on therformulating their recommendations and
imposing penalties. As a result, Legal Aid Societgrns must be assigned to monitor trial
rooms to determine when a case is called and rakstdareful, detailed notes if they want to
meaningfully inform others of what occurred durthg proceedings. The end result is a system
that is understandably perceived by the public@thdrs as gesturing towards some
transparency, but ultimately remaining largely eb$o any external scrutiny.

. THE POLICE COMMISSIONER HAS AND EXERCISES COMPLETHSCRETION
OVER DISCIPLINARY OUTCOMES

As noted, at the conclusion of the disciplinaryqass, the Commissioner reviews all
penalty recommendations and determines whetheiptiseis warranted and, if so, what penalty
should be imposed. While the Commissioner has tatmpliscretion to change a finding of
guilt or modify a penalty, in certain cases, he inag$ forth grounds for his departure in a written
memorandum. Currently, no written guidelines infidhe Commissioner’s exercise of his
discretion or set standards for his written exptiemes.

A. The Commissioner’s Review and Evaluation of Disngaty Decisions

Pursuant to 8§ 434 of Chapter 18 of the City Chatter New York City Police
Commissioner has “cognizance and control of thediscipline of the department, and of the
police force of the department.” Under 8§ 14-11%fdhe City Administrative Code, the
Commissioner “shall have power, in his or her éifon, on conviction by the commissioner, or
by any court or officer of competent jurisdictiarf,a member of the force of any criminal
offense, or neglect of duty, violation of rules,n@glect or disobedience of orders, or absence
without leave, or any conduct injurious to the pipkeace or welfare, or immoral conduct or
conduct unbecoming an officer, or any breach dfidisme, to punish the offending party by
reprimand, forfeiting and withholding pay for a sffied time, suspension without pay during
such suspension, or by dismissal from the for&¥Hile the Commissioner has delegated to
other bodies the responsibility of reviewing, inv@sting, and prosecuting complaints, as well as
making disciplinary recommendations to him, he tedgined complete power and discretion to
modify disciplinary decisions and frequently does s

B. The Police Commissioner’s Case Review Procedures

The Commissioner reviews all disciplinary case=ttthefore DCT, as well as those that
reached a pretrial resolution through settleméallowing the First Deputy Commissioner’s

% The Panel understands, however, that the Depariposts outcomes of settlements and disciplinasgséried
by DCT on an intranet site accessible only to memsbéthe service, so that there is at least arnal avenue of
some transparency and accountability.
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Office review, four attorneys within the Commisstos Office undertake an initial review of the
case, inquire of CCRB or IAB about certain factshe record, if necessary, and then prepare a
case summary for each officer subject to disciplimbe case summary includes a synopsis of
the incident and allegations, information concegrtime officer €.g, rank, tenure, disciplinary
record, etc.), and case memoranda by those whograveusly reviewed the case.§, DAO

or CCRB, DCT, First Deputy), among other data int

At the conclusion of this review, the four assigtbrneys present the case file and a
case summary to the Commissioner’s Office Comman@ifficer and Executive Officer. In
addition to reviewing the materials and consultiagvant precedent, the Commanding Officer
and the Executive Officer have an opportunity o @sestions and solicit additional
information. Following that review, the Commandigd Executive Officers, in consultation
with the four attorneys, make a recommendation aalbach case. Those recommendations are
then added to the case summary and presented @othenissioner. The same process applies
to settlements sent to the Commissioner for rexdad approval. Each case thus comes to the
Commissioner for review with formal disposition oeemendations from CCRB or DAO, DCT,
the Commissioner’'s Commanding Officer and Execu@¥icer, and the First Deputy
Commissioner.

1. Disciplinary Committee Meetings and Final Case Dsspon

The Commissioner reviews and decides disciplinases at periodic (generally bi-
weekly) disciplinary committee meetings.Attendees at the meetings include members of the
Commissioner’s Office who reviewed the files andpgared the case summaries, the Chief of
Staff and Counsel to the Commissioner, and reptasess from the First Deputy’s Office,
RMB, and DAO, represented by the Department AdwaCaiA rotating three-star chief also
attends.

The Commissioner considers a variety of factommaking his ultimate disciplinary
decisions. He is provided with a summary fact sh&kich includes the officer’'s name, rank,
initial and current command assignment; naturedatd of the offense; duty status( full;
modified duty, suspended with pay, suspended withay, or resigned); annual performance
evaluation (in both numeric and narrative form)mmer of arrests; number of medals; and key
factors in the officer’s disciplinary historg.g, number of Schedule B Command Disciplines,
whether the officer was subject to dismissal priolpatand whether the officer was involved in
other substantiated cases).

The Commissioner may inquire about the informatimtuded in the fact sheet or
request additional information about the officetlue case. At a disciplinary committee meeting
that the Panel attended, the Commissioner inqabedit certain officers’ evaluations and
performance reviews, including whether those resiex@re authored by the same commanding
officer. He also solicited additional informatiabout certain officers’ prior disciplinary history
and, in one case, delayed making a final determingending a response to his questions. On

" The Panel attended one of the Commissioner’s ng=etiuring its work.

" While the Department Advocate is a standing pigeitt at these meetings, the Chair of CCRB ismatjs any
representative of the respondent officer.
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occasion, the Commissioner contacts the officestermanding officer directly to obtain
additional information.

2. Informal Input Prior to Final Disposition

The Commissioner may sometimes receive or proviftemal input concerning officer
discipline, which can affect his final determinatioFor example, the Commissioner and
members of his Office meet regularly with repreagwes from police unions. Those
representatives may seek to discuss disciplinasgsand lobby on an officer’'s beh&lfThe
Panel was also informed that the Commissioner easion has contacted DAO prior to
receiving its recommendation to express his owtairthinking on the case. Because the Police
Commissioner’s interim view is likely to align withs final determination, stakeholders
expressed concern that DAO may recommend a digpo$itat does not reflect its own best
judgment in such cases.

C. In Certain Cases, the Police Commissioner Must iDibeReasons for
Imposing Penalties Inconsistent with the Recommimas He Receives

Under the Rules of the City of New York, for capessecuted by CCRB—whether tried
before DCT or resolved by negotiated settlementhafCommissioner intends to impose a
penalty lower than that recommended by either CORBCT, he must “include a detailed
explanation of the reasons for deviating . . .udatg but not limited to each factor [he]
considered in making his . . . decisidA."The memorandum is then sent to CCRB'’s Executive
Director and forwarded to DAO, the CCRB attornayl ghe officer’s attorney; the
memorandum is not separately sent to DCT. CCRBlamdfficer “may respond to such
notification within five business days of its rqugiafter which the Police Commissioner will
make a final determinatior” Following the comment period, the Commissionemmealizes
his final disposition in a letter sent to the Fibsputy Commissioner’s Office, DCT, the CCRB
attorney, and the officer’s attorney.

In DAO cases, the Commissioner is not requiredrép@re such a memorandum. By
letter, however, he notifies DCT if he departs fribva penalty that the DCT judge
recommended. These letters are forwarded to tise Beputy Commissioner’s Office, DCT,
DAO, and the officer’s attorney. For cases thatrasolved through settlement (and do not
originate from CCRB), the Commissioner is not reggito prepare a memorandum if the
ultimate disposition varies from the parties’ agneat because the penalty is not viewed as a

2 stakeholders with whom the Panel spoke have rthtdhis type of input is not unique to the Consitser or
his office and is common within the Department;amiepresentatives have informal conversations thigh-irst
Deputy Commissioner or members of his staff, as aseDAO.

3 Rules of the City of New York Civilian ComplaineRew Board (38-A RCNY) § 1-45(g) (“In any case
substantiated by the [CCRB] in which the Police @Gussioner intends to impose discipline that is tiveer level
than that recommended by the Board or by the Gamhmissioner, the Police Commissioner will nothg t
[CCRB] . ... Such notification will be in writihand shall include a detailed explanation of tresons for
deviating from the Board’s, or, as the case mayt® Trial Commissioner’s recommendation, includimg not
limited to each factor the Police Commissioner aigred in making his or her decision.”).

d.
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departure from an existing recommendation. Thevesit commanding officer and the
respondent’s attorney are notified by letter ofchange in penalty.

D. The Police Commissioner Frequently Departs fromisposition and
Penalty Recommendations He Receives

Based on a review of relevant records, the Parsdrobd that, in recent years, departures
from DCT and CCRB recommendations have not beeadoent. As shown in Figure 2, from
January 1, 2016 through November 21, 2018, the Ossiwmer departed from DCT's
recommendation in a total of 61 of 459 cases (apprately 13%). Of those 61 cases, the
Commissioner departed downward from DCT’s recomradmknalty in 32 cases
(approximately 52%); in the remaining cases, thenfssioner either increased the penalty or
imposed a different penalty than the one recomneknde

Figure 2

Police Commissioner Departures in Tried Cases (DAO and CCRB)
(January 1, 2016 — November 21, 2018)

459 Total Cases*

- DOWNWARD
aS€S DEPARTURES
398 Cases 61 DEPARTURES
13%
OTHER
29 Cases |\ CARTURES"

,/‘

7

* Includes modifications to increase penalties or to substitute different penalties without increasing severity.
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The Commissioner, in the period from January 1620tough November 21, 2018,
departed, in some way, more frequently in DAO c#élsas in CCRB cases. As illustrated in
Figure 3, below, the Commissioner departed in 3228 DAO trial cases (16%); he departed in

only 24 of 231 CCRB trial cases (10%).
Figure 3

Total Commissioner Departures in Tried Cases (DAO and CCRB)
(January 1, 2016 — November 21, 2018)

DAO
228 37 Cases 191 Cases
Cases
CCRB
231 24 Cases 207 Cases
Cases
0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Departures Approvals
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Downward departures for the period from July 1,@€@8fough November 21, 2018,
however, were more prevalent in CCRB cases th&®AD cases. As illustrated in Figure 4
below, in DAO cases, the Commissioner decreasepdhalty in 15 of 37 cases (approximately
41%) and overturned DCT’s guilty findings in onlye cases (24%). By contrast, in CCRB
cases, the Commissioner departed downward from B@Commended penalties in 17 out of
24 cases (approximately 71%). In 10 of those késgapproximately 42%), he overturned
DCT'’s finding of guilt.

Figure 4

DAO and CCRB Downward Departures Compared
(January 1, 2016 — November 21, 2018)

DAO 15 Cases 22 Cases
CCRB 17 Cases 7 Cases
0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%
Downward Departures Other Departures*

* Includes modifications to increase penalties or to substitute different penalties without increasing severity.

In DAO cases, the Police Commissioner occasiontdparted from DCT
recommendations of permanent dismissal and, instemdsed voluntary separatiéh.|f
voluntary separation is ordered, the Departmentiresg the officer to enter into a “post-trial
negotiated agreement,” pursuant to which he omal& immediately file for vested retirement,
forfeit pay for suspension days, and forfeit adide. The officer is also placed on dismissal
probation to ensure that he can be dismissed Wahentary separation is not effected. The
overall effect of voluntary separation is that tticer is entitled to collect a pension, if it has
vested, and can inform future employers that h&hervoluntarily left the Department.

5 In the sample of cases that the Panel reviewedgnivalent recommendation was made by CCRB.
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E. The Police Commissioner’s Change of Penalty LefDer&Not Provide
Meaningful Explanations for Departing from the Rernended Outconié

In cases prosecuted by DAO, the Commissioner’srighaf penalty notification letters”
do not set forth the basis for his imposition afifferent penalty from that recommended to him.
Rather, the letter merely notifies the recipiemtttivased on his review of the record, the
Commissioner has determined that a different pgimatippropriate. The letters that the Panel
reviewed cited only “the totality of the issues amtumstances,” or generally indicated that the
Commissioner believed the officer did not act id feth. The files reviewed by the Panel
included cases in which the Commissioner reducedhtimber of vacation days forfeited, or
converted a penalty of dismissal to one of voluntatirement from the Department.

Notably, the variance memoranda prepared by thedGbmmissioner’s Office in
CCRB cases typically include greater detail than@oemmissioner’s penalty notification letters.
In the memoranda, the Commissioner may make referenspecific factors, such as the
officer’s disciplinary record, performance evaloas, number of arrests, number of prior
complaints, and additional contemporaneous docuatientof the incident. By contrast, the
Commissioner’s change of penalty letters in th@seescases—as in the change of penalty
letters for DAO cases—do not provide this levetlefail. It is important to note that the
memoranda prepared pursuant to the rules gove@@igB cases are circulated to CCRB, DAO,
and the attorneys; they are not separately shak@dD&T. Therefore, even in those cases that
originate out of CCRB, the existence of a more iggtanemorandum does not cure the
deficiencies of the Commissioner’s change of pgriatter since it is not shared with all the
parties involved in the process.

F. The Absence of Information in Change of PenaltytérstHas the Potential
to Adversely Impact the Disciplinary Process

The Panel recognizes that the purpose of the chafngenalty letters is to notify others
of the change, and not to provide a full explamatbthe Commissioner’s rationale.
Nevertheless, more detailed explanations would avthe process. Because the letters do not
cite precedent or distinguish among cases, thegfdnmited usefulness to others involved in the
disciplinary process. CCRB, DAO, and DCT trialged, all of whom base their penalty
recommendations on precedent, would benefit frdrateer understanding of the
Commissioner’s rationale.

More importantly, the absence of explanation fer @ommissioner’s departures may
undermine the legitimacy of the trial process. &msethe Commissioner can overturn a finding
of guilt, a cursory explanation for his decisiordarcuts the significance of the robust and
intensive trial process. DCT conducts thorougddgriwhich include, in most cases, extensive
witness testimony. At the trial’'s conclusion, €T judge generally issues a detailed, reasoned
opinion, setting forth his or her factual findingsd conclusions. The Commissioner’s unilateral

® The case summaries that follow are at a high lendldo not cite specific language from the vaganc
memoranda, per the restrictions of Civil Rights L&&0—a and the temporary restraining order isgued
Patrolmen’s Benevolent Assoc. v. de Blabsio. 153231/2018, slip op. 32839 (N.Y. Sup. Ctr.Ad, 2018).
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ability, without explanation, to overturn a triabijge’s detailed findings can create the perception
that the fact-intensive, adversarial trial prodess mere formalism devoid of real consequéefice.

In addition, reliance on conclusory, boilerplatatsiments makes the disciplinary system
more susceptible to complaints about favoritism imednsistency. Without a reasoned
explanation, it is impossible to determine if then@nissioner’s decision to change an officer’s
penalty is attributable to his informed judgmentr@ppropriate partiality. Understandably,
those who disagree with the Commissioner’s deteatian are likely to assume the worst.

Actual favoritism is also more likely to occur ife Commissioner does not have to meaningfully
explain his departure rationale in detail.

The conclusory format of the letters further cdnites to a perception that disciplinary
decisions are arbitrary. Although each letteelatively similar in substance, the penalty
imposed for the same offense may vary from offtoewfficer. Thus, even if the Commissioner
is tailoring penalties to fit the offense and officthe nuances of the Commissioner’s judgment
are hidden from view.

As expected, a number of stakeholders with whoniPdrgel met have concerns about the
Commissioner’s encompassing discretion—and what pleeceive (accurately) to be an
unchecked power—to modify disciplinary outcomes pedalties recommended by CCRB or
others. Advocacy organizations and police offiegeions voiced sentiments, to varying degrees,
that the Commissioner should not be accorded sugadidiscretion or at least should be more
transparent and consistent in exercising his aityhior change disciplinary outcomes.

Police unions, for example, perceive inconsistdmaty in the penalties imposed by
different police commissioners, and in the penalighin each commissioner’s tenure. They
view the Commissioner as susceptible to outsideiqedlpressures. To be sure, those unions
generally support the Commissioner’s broad authooitapprove or modify disciplinary
outcomes, recognizing that his unique expertisgijtutional knowledge, and significant
experience produces more informed disciplinaryslens. But union representatives also fear
that outside pressure from advocacy groups orexdeafficials could influence a commissioner
to use his discretion to impose unnecessarily sggenishment. The Panel emphasizes that it
did not find that the Commissioner abuses his dtgmn in this manner and is not
recommending, as some have urged, that disciplid@cisions be made by an independent body
or that the Commissioner’s discretion be otherwissumscribed. The advantages of the current
model, in the Panel’s view, outweigh its disadvget The Panel is concerned, however, that
the Commissioner’s unfettered discretion gives tisthe perception, whether justified or not, of
bias or inconsistency, which undermines the conftéeof the public and other constituencies in
the integrity, fairness, and robustness of the N$RIsciplinary system.

" The number of departures, in addition to the lafofixplanations for changes, is also an issuekeStiders
would likely perceive the trial process as more mirggful if the Police Commissioner departed fromDE
recommendations less frequently. Outcomes indtierfl district courts, for example, are perceteechatter a
great deal, in part, because fewer than 9% of eexdire reversed on appe8eeUnited States Courtdust the
Facts: U.S. Court of Appealbttps://www.uscourts.gov/news/2016/12/20/justdacs-courts-appeals (last visited
Jan. 9, 2019).
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1. ALTHOUGH THE PANEL DID NOT IDENTIFY PERVASIVE FAVORTISM, THE
PANEL IDENTIFIED A FEW CASES WHERE FAVORITISM MAY AVE
INFLUENCED THE DISCIPLINARY PROCESS OR OUTCOME

A. Preliminary Analysis of Disciplinary Case Data lhwing Higher-Ranking
NYPD Personnel Did Not Show Pervasive Favoritism

1. Overview

In light of concerns about favoritism in the Depagnt’s disciplinary process, the Panel
conducted a preliminary review of whether, for eptanso-called “white shirts” (lieutenants,
captains, deputy inspectors, inspectors, and ghiedeive more lenient penalties than lower-
ranking members (officers, detectives, and sergémt similar misconduc As discussed
below, the Panel's review does not support an émfeg that these higher-ranking NYPD
personnel have consistently received more lenreatment. In fact, at least in some cases, the
opposite appears to be true.

2. Analysis of Data Provided by the NYPD

To evaluate whether penalties are consistentlyiegplcross ranks, the Panel reviewed
summaries of all formal disciplinary action takegaast uniformed members of the NYPD
during the years 2016 and 2017 (a total of 1,032s¥®’ The summaries provided to the Panel
identified the officer’s rank and tenure, the nataf the misconduct and penalty imposed, and
prior disciplinary history, if any.

Disciplinary cases often involve multiple chargas@npassing more than one type of
misconduct. To maximize sample size and facilitateparisons, the Panel considered only the
most serious misconduct charge in each case amisetany lesser charg@sThus, the
Panel's findings do not account for variations @malty that might be attributable to findings of
guilt on lesser chargés.

In addition, because the summaries often use Blidtiferent descriptions of the offense
conduct, the Panel grouped substantially similéersfes for comparison purposes. For example,
some officers were charged with “operating a me#dricle while impaired by alcohol,” while

8 Of the uniformed officers, approximately 65% htié rank of police officer, approximately 15% hthe rank of
detective, approximately 13% hold the rank of senjeand the remaining 7% hold other ran8eeNYPD, Crime
and Enforcement Activity in New York City C-1 (J&n- Dec 31, 2017gvailable at
https://www1.nyc.gov/assets/nypd/downloads/pdfAgisl and_planning/year-end-2017-enforcement-reyutirt.

" The summaries included all cases prosecuted by Brdthe CCRB’s APU for which there was a finaltgasl
disposition or a settlement.

8 cases in which an officer was found not guiltyaofy offense were also excluded from the analysis.

81 For example, where an officer involved in an aentdwhile driving under the influence was chargéth w
“Operating a motor vehicle while impaired by alchh@Being unfit for duty,” and “Failing to infornthe
department of a vehicle accident,” the Panel useddmparison purposes only the highest level stomduct—
here, “Operating a motor vehicle while impairedabgohol”—and compared the penalty imposed to othees
involving that offense as the most serious miscehdu
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others were charged with “operating a motor vehidide under the influence of an intoxicant.”
In its analysis, the Panel treated these offensesjaivalent?

On this basis, the Panel identified 12 categoriesisconduct ice., 12 top-level offenses)
that contained at least 25 or more cases (a tb&8®cases): (1) Stopping/Frisking/Searching
Without Sufficient Legal Authority; (2) Failing BBerform Duties; (3) Making False Entries in
Department Records; (4) Excessive Force or For¢bati Necessity; (5) Failing to Properly
Prepare Complaint/Report/Activity Log/Paperwork} Egiling to Safeguard Firearm;

(7) Unauthorized or Improper Use of Department Brop (8) Engaging in Physical or Verbal
Altercations; (9) Operating a Vehicle Unsafely ohi Intoxicated; (10) Domestic Altercation;
(11) Wrongfully Entering or Searching Premises; &) Unfit for Duty.

Because an officer’s prior disciplinary histonaisignificant factor in determining the
appropriate penalty, the Panel further focuseceitgew only on those cases where the officer
had no prior disciplinary history (a total of 36&8es). The Panel then evaluated the penalty
imposed for each of the 12 categories by rank fidext

The Panel’s review of these cases showed that:

* Generally, “white shirts” did not consistently reeemore lenient penalties than
lower-ranking officers for similar misconduct.

* In five out of the above 12 categories—Making Fé&séries in Department Records,
Failing to Properly Prepare Complaint/Report/Adtiviog/Paperwork, Failing to
Safeguard Firearm, Stopping/Frisking/Searching @itiSufficient Legal Authority,
and Wrongfully Entering or Searching Premises—"@/lsihirts” received, on

average, harsher penalties than at least one fardne‘white shirts™?

* Intwo out of the above 12 categories—Failing toféten Duties and Unfit for
Duty—“white shirts” received more lenient penaltiean lower-ranking officers.

The Panel notes that the higher penalties thattéadhirts” received do not appear to be
attributable to a greater number of lesser chatha¥ith one exception, the higher-ranking

8 1t is important to note that the Panel’s invediigawas inherently limited by the kind of recomfsd data
maintained and generated by the Department. Maably, and as referenced above, where an officeharged
with and convicted of multiple offenses arising ofithe same predicate conduct, the Departmentremnds and
imposes penalties on an aggregate basis withouaif@pg what portion of the aggregate penalty isilatitable to
each specific offense. That practice impairedRheel’s ability to more accurately compare all sypeémisconduct
and the corresponding penalties imposed becaudeatie could not account for any increases in penal
attributable to a greater number of charged offeirs@ddition to the top offense that the Panelmamad.

8 For these categories, “white shirts” receivedaverage, harsher penalties than at least one tankrg.g,
officer and sergeant), but may have received |gvesalties than other non-“white-shirt” ranksq, detective).

8 As noted above, penalty recommendations—and tireaik penalties imposed—are not broken down bygeha
but are imposed in the aggregate.

30



NYPD personnel received higher penalties for thmesar for a lower number of charged
offense$”

B. Disciplinary Decision Makers are Potentially Susd#e to Inappropriate
Influences

The Panel also conducted a review of select disaipt cases to look for the possible
presence of improper influence on disciplinary outes for high-ranking or “connected”
personnel, as has been alleged in media and @perts®® The Panel's analysis suggests that,
while the disciplinary process generally producad results, it may not have been free from all
improper influence in particular cases. As is tiany multi-step, complex decision-making
process, the Department’s disciplinary system seaptible to improper influences or inequities,
including in making decisions not to report miscoctdat all. And, during the course of its
review, the Panel was made aware of certain faténos that suggest that, on occasion, officers
failed to report incidents and impeded or otherinserfered with ongoing investigations,
including by “pulling rank” or exploiting their rationships with influential members in the
Department. The Panel has not reviewed suffi@emtence to conclude, however, that these
practices represent the norm. But any exceptiomldvioe troubling, and the Panel identified at
least three cases where that may have occurred.

Because of the restrictions imposed upon the Rgngl50—a and the temporary
restraining order issued by the courPiatrolmen’s Benevolent Ass’n of the City of NewkXor
de Blasig the Panel cannot report specifically on thesesHs

C. Operations Within the Department Advocate’s Offkaise Particular
Concerns About Outside Influences on the Disciplifrocess

Over the course of its work, the Panel observetd@#eD, in particular, may be
susceptible to pressures or outside influences;iwtould negatively impact the integrity of the
disciplinary process. Specifically, the Panel'giear of DAQ’s operations suggested that the
Department Advocate is particularly vulnerablerti@inal and external influences outside of the
formal disciplinary proces®.

The Panel heard from relevant sources that intenméilexternal influences on the
Department Advocate are of particular concern esé¢hinvolved in the disciplinary process.

% The exception noted above involved a case wheeptin was charged with failure to safeguardeafim as
well as with failure to secure an identificatiorrccand shield, an administrative offense. It ipamant to note that
in the overall Failure to Safeguard a Firearm aatgdieutenants charged with this offense didmte a higher
number of other charged offenses, suggestinglileagxception does not negate the Panel’s ovendliiiis.

% The Panel reviewed a sample of disciplinary casesecuted by DAO that have led to allegationsadfite-
shirt” immunity. The review included an examinatiof IAB and DAO case files, as well as interviemith
members of the Department involved in the adjudoatf those cases.

87 As discussed above, Civil Rights Law § 50-a resstiilisclosure of personnel records, limiting thed?'s ability
to comment with more specificity. The Panel alas hot provided anonymized summaries of the firelght of
the temporary restraining order issued by the dauPatrolmen’s Benevolent Ass’n of the City of NewkXorde
Blasio,No. 153231/2018, slip op. 32839 (N.Y. Sup. Ct. eJu8, 2018).

8 The Panel’s findings are based on extensive dismus and interviews with members of DAO.
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Members of the Department noted in discussions thighPanel that the Department Advocate
frequently receives input about disciplinary casetside the formal disciplinary process,
including through informal direct communicationswanile attending functions, events, and
ceremonies hosted by the NYPD and external orgamimaand stakeholders. Those individuals
with whom the Panel spoke indicated that the Depamt Advocate often inquires about certain
cases after attending events or functions, sugggestat he is engaged in off-the-record
discussions concerning those cases. The Panaldsostands that the Department Advocate
generally attends these events unaccompanied By DO personnel, such as a high-ranking
uniformed member of the Department, who could ad &lter for access to the Department
Advocate and shield him from external inquiriesar@ling specific members’ disciplinary
matters.

The Panel spoke to the Department Advocate abauisBue; he stated that he was
directed by superiors to increase DAO’s commurnicatith various stakeholders, such as
police unions, in order to increase their visiiitito the disciplinary process. The Department
Advocate has found that his attendance at suchifunschas expanded communication with
stakeholders and has been helpful in providinggimsinto DAQO’s process, disciplinary trends,
and other aspects of the disciplinary processhodlgh outreach and education are important,
the Panel believes that the Department Advocate'sgmce at events hosted by or attended by
stakeholders also potentially exposes him to imgramfluence or the appearance of such
influence.

V. CERTAIN PHASES OF THE DISCIPLINARY PROCESS INVOLVE
UNNECESSARY AND EXCESSIVE DELAY

Delay in processing of NYPD disciplinary cases @gaificant issue. Stakeholders have
long expressed the need for speedier dispositiatsoiplinary cases. Representatives from
police unions—especially the Police Benevolent Agg@mn and the Sergeants Benevolent
Association—complained that officers are in limboable to be promoted or transferred, and
uncertain about their futures, while their caseglash. Representatives from citizen advocate
groups report that delay frustrates community mesadio want officers to be promptly
sanctioned for wrongful conduct. Those groups atsoplain that some officers continue to
receive benefits, including overtime compensatwinje charges are pending against them. In
some cases, they note that an officer may accraggdnon-the-job time to resign and collect a
pension before his case is resolved.

A. The NYPD Disciplinary Process is Lengthy

The Panel reviewed NYPD data showing the averdgsplan of disciplinary cases from
January 1, 2016 through September 30, 2018. lalsasreviewed statistics included in the
annual reports of the CCPC showing length of IA& tilinary investigation&’

8 The CCPC reviewed a representative sample of lAMBstigations during the period from January 1,3201
through August 30, 20165eeCCPC,Eighteenth Annual Report of the Commisgiérl8 (Aug. 2017)available at
https://www1.nyc.gov/assets/ccpc/downloads/pdf/i@tnual-Report.pdf.
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1. Cases Settled by the Department Advocate’s Office

Between January 1, 2016 and September 30, 2018, $2#&(@d 785 cases in which
Charges and Specifications were brought againsbon@re uniformed members of the service.
The average duration of the cases settled by DA@glthis time period was 378 days, from
filing of Charges and Specifications to final apgbof the settlement by the Commissioner.
This total includes an average of 303 days for DA@egotiate a settlement; 13 days for the
First Deputy Commissioner to review the settlemant] 62 days for the Police Commissioner to
review and approve the settlement.

Figure 5 below shows the average time for DAO-se@ttiases broken out by phase
(settlement negotiations, First Deputy review, Cassmner review) and year.

Figure 5%

Average Phase Length for DAO Settlements

2016
(264 Cases)

2017
(327 Cases)

2018
(169 Cases®)

3 Yr. Average
(785 Cases)

0 50 100 150 200 250 300 350 400
Duration (Days)

@ Settlement Negotiation ®mFirst Deputy Review  ®Police Commissioner Review
* Through 9/30/2018

% The total number of cases for each year showhisrfigure account only for cases that went throiighfull
disciplinary review process, including review by tRolice Commissioner. The average time for eaelinginary
step in the disciplinary process reflects a highenber of cases than the number of cases listégtiannual totals
because not all cases proceeded to final resolufitin that year. The Panel notes that, shoripte finalizing
the Report, it was provided with partial data frthra final quarter of 2018, which indicated that #verage time for
settlement negotiations in DAO cases decreased 3dto approximately 311 days.
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2. Cases Settled by the Civilian Complaint Review Bloar

Between January 1, 2016 and September 30, 2018BGERed 159 cases in which
Charges and Specifications were brought againsbon@re uniformed officers. The average
duration of the cases settled by CCRB during thie fperiod was 702 days, from filing of
Charges and Specifications to final approval ofdélement by the Commissioner. This total
includes an average of 602 days to negotiate isetmt; 23 days for the First Deputy
Commissioner to review the settlement; and 77 d@ythe Police Commissioner to review and
approve the settlement.

Figure 6 below breaks down these averages by year.

Figure 6™

Average Phase Length for CCRB Settlements

2016
(93 Cases)

2017
(40 Cases)

2018
(10 Cases*)

3 Yr. Average

(159 Cases) | | | |
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Duration (Days)

@ Settlement Negotiaton ~ mFirst Deputy Review  mPolice Commissioner Review

* Through 9/30/2018

%1 The total number of cases shown in this figure@antonly for cases that went through the full glikicary
review process, including review by the Police Cassioner. The Panel notes that, shortly beforaliimg the
report, it was provided with partial data from ftral quarter of 2018, which indicate that the aggr time for
settlement negotiations in CCRB cases decreassd@8s days to 604 days.
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3. Cases Resulting in Trials Before DCT

Between January 1, 2016 and September 30, 2018,do@pleted 406 trials involving
one or more uniformed officers. The average donadif trial cases during this time period was
563 days. This total includes an average of 283 étar DAO trial preparation (in cases brought
by DAO); 251 days for CCRB trial preparation (irsea brought by CCRB); 222 days for trials
(measuring from the date of the first conferencél @CT's final decision was sent to the First
Deputy Commissioner); 18 days for the First Degidynmissioner to review the final
resolution of a trial; and 59 days for the Comnassr to reach a final determination.

Figures 7 and 8 below break down the averages &y ye

Figure 7%

Average Time for Trial Case Resolution (DAO and CCRB)

2016
(213 Cases)

2017
(122 Cases)

2018
(71 Cases®)

3 Yr. Average
(406 Cases)

0 100 200 300 400 500 600
Duration (Days)

@ Trial Preparation ®DCT Trials mFirst Deputy Review ®Police Commissioner Review
(First Conf. to Final Report)

* Through 9/30/2018

92 Separate data for trial preparation time in DA@ &CRB cases were available for analysis by thelPan
However, with respect to actual trial time, Firgidity Commissioner review time, and Police Comroissi
review time, only combined DAO and CCRB case dateevavailable.
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Figure 8

Average Time for Trial Preparation (DAO and CCRB)
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B. Certain Factors and Phases in the Disciplinary&a®€ause Unnecessary

Delay in Disciplinary Case Adjudication

The Panel notes that more specific and compreheidsita relating to the timing of
NYPD'’s disciplinary cases were not readily avagabFor example, the Panel could not obtain
data showing the time for different stages of DA®@ial preparation or settlement negotiation
(such as the time for review by the Department Adwe). It should also be noted that the data
that the NYPD provided to the Panel were generspedifically for the Panel’s review; they are
not contemporaneously maintained or available énattdinary course of the NYPD’s business,
which makes it difficult for the Department to seibnitor the progression of disciplinary cases
and ensure that it minimizes undue delay.

The available data and the Panel's interviews stiatvthe Department has made
significant progress in the timely processing stciblinary cases over the past few years. In
particular, DCT has substantially reduced trialgimn addition, the CCPC's reviews of IAB
investigations indicate substantial improvemernthmtimeframe for its completion of
investigations. Nonetheless, the timeframes retnaurblingly long. As discussed below, there
are steps that could be taken to expedite thepdiisary process.
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1. There is Significant Delay Associated with CCRBtleetent Cases

The Panel notes that CCRB cases take, on averagsy twice as long to reach
settlement as DAO cas&5.This disparity may reflect the fact that CCRBesaare legally and
factually more complicated than DAO cases. It i@y be due to the reconsideration process,
which adds significant time to the resolution o§est*

2. DAO is Significantly Understaffed

The time for trial preparation is, by far, the lastjcomponent of delay in DAO cases. A
major driver of this delay is understaffing. Asdécember 13, 2018, DAO had 1,162 open
cases that required adjudication and only 10 atgrmvho handle full caseloadss.

DAO attorneys told the Panel that the problem leeshkexacerbated in recent years by
the failure to fill vacancies and make new hir&stheir view, at least 10 new attorneys are
needed, which would increase staffing on eachteei to two supervisors and four attorneys
(all with full caseloads) and would ensure thatesaare processed efficiently.

There are also vacant DAO supervisory positiongsoexecutive staff that contribute to
delay. Currently, the positions of Assistant Dggdbmmissioner (“ADC”), Executive Officer,
and Executive Agency Counsel are vacant. All amgortant to efficiency. In particular, the
ADC, a role which existed until 2013, had the autlyjdo make decisions on behalf of the
Department Advocate, sign off on recommendationd,steer cases.

Members of DAO told the Panel that filling theseextive-level positions would greatly
improve the flow of work through the office. Thésespecially true as DAO’s work has
expanded in other areas beyond processing disarglrases. DAO now, for example, issues
responses to CCRB reports and provides informaticghe Mayor’s Office as needed.

Staffing issues are not limited to DAO attorney#e office also currently lacks
sufficient paralegal support. The Panel learnathduts work that DAO paralegals often assist
attorneys with drafting memos and completing othdrstantive work. The lack of paralegals
has increased the burden on DAQ'’s attorneys, whaaable to delegate tasks in order to focus
on higher-level projects.

9 Notably, there does not exist a correspondingydalérial cases, where trial preparation periodssamilar for
CCRB and DAO.

% The Panel’'s mandate extends only to a reviewefxapartment’s own disciplinary policies and praegi(and
units and functions involved in enforcing thoseigieb and practices), and, accordingly, the Paaglrot
undertaken a review of possible sources of deldlyiwiCCRB. The Panel’s work, however, points tagein
CCRSB settlements as an issue. Accordingly, theRages both the Department and CCRB to furtheestigate
the sources of these lengthy delays.

% Each team at DAO includes team leaders and tepemégors who have supervisory responsibilities shauld
prevent them from having full caseloads. The Pherkéves that the teams should be sufficientlifexieto allow
the supervisors to be relieved of all but partidylaomplex or sensitive matters and be allowedewote more time
to effectively supervising their respective teams.
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3. Decision Making Within DAO is Overcentralized

The Panel was also informed that nearly all firedidion-making authority in DAO rests
with the Department Advocate. It is not sharechwiis executive staff. Thus, although DAO
executive staff is able to provide recommendatasto how cases should be charged and which
penalties are applicable, the Department Advocasedirected that he review and provide final
approval for each disciplinary case in which Charged Specifications are recommended. He
believes that his approval better assures consigt@md enhances quality control.

As one would expect, centralization creates batttka that contribute to delay. The
impact of this centralization in slowing the didmary process is most apparent in the delays in
settlement cases. More than three quarters of D&g8@s are resolved by settlement, all of which
must be personally approved by the Department Aaieoc

Excessive centralization also causes delay indbensideration process. As noted
above, DAO must inform CCRB of any reconsideratiequests within 30 days of receipt of
CCRB’s proposed charges. The Panel was told deansideration memoranda are often
prepared by DAO staff weeks before the deadlinewait months for the Department Advocate
to approve them. As a result, it is not uncomnmamdCRB to reject the reconsideration request
as untimely, which slows an already cumbersomegs®ic

It bears noting that delays in the reconsidergpiamtess also occur at CCRB. There is no
deadline by which CCRB must respond to a DAO reidanation request, and no deadline often
results in delayed decision makitfy.Unnecessary delay is particularly problematicases
involving less serious offenses that could resufhore prompt Command Discipline, because
Command Discipline cannot proceed until CCRB hapwoaded to a reconsideration request.

Notably, DAO previously used a “fast-track” progréon certain reconsideration
requests. This expedited process allowed a sigmerat DAO to approve charges from CCRB
where there was agreement between CCRB and DAQothdevel discipline, such as
Command Discipline Schedule A or instructions, wasranted. The Panel was told, however,
that the current Department Advocate has ende@@#RB fast-track program and directed that
he personally approve all disciplinary recommeradetimade by CCRB, including low-level
penalties such as instructions.

V. OTHER OBSERVATIONS
A. The Department’s Handling of False Statement Cases

An issue repeatedly brought to the Panel’'s attentidhe Department’s handling of cases
in which an officer is accused of making a falsgesnent in the course of his or her duties.
Critics of the NYPD contend that the Departmenisft treat false statement allegations with
the seriousness that they deserve. The issueslnaith the Panel included the way in which
false statements are charged within the discipfisgstem, the circumstances in which this

% The Panel understands that CCRB and DAO are cenirsifimplementation of a 90-business-day deadtine
CCRSB to respond to requests for reconsideration.
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misconduct is not charged at all, and the practicesmay, more generally, encourage or
condone false statements within the Department.

1. Charging False Statement Cases

There are three principal provisions under whicloficer can be disciplined for making
a false statement in connection with his or heiciatf duties.

First, 8 203-08 of the Patrol Guide prohibits “theentional making of a false official
statement” and provides for “disciplinary actiop, to and including dismissaf” Under this
section, the presumptive penalty is dismissal fakimg an intentional false statement “regarding
a material matter.” This level of punishment i$ permissive; it Will result in dismissal”
absent exceptional circumstances, as determinggeb§ommissioner on a case-by-case bisis.
Examples of conduct prohibited by § 203-08 incliysieg under oath during civil,
administrative, or criminal proceedings; lying isworn statement or an official document or
report; and lying during an interview conductedsuant to Patrol Guide 88 206-13
and 211-14° Pleading not guilty in a criminal case or denyéngivil claim or administrative
charge does not trigger § 203-98.

Second, officers who make a false statement cqebalized under Patrol
Guide § 203-10(5), known as the “Conduct Prejudiigeovision. This catch-all provision
prohibits an officer from “[e]ngaging in conductejrdicial to the good order, efficiency, or
discipline of the Department,” including by makimgccurate or misleading statements in an
official capacity!®* In contrast to § 203-08, § 203-10(5) does natycapresumptive penalty of
dismissal.

Third, officers who make a false entry in departtmexords can be charged under Patrol
Guide § 203-05. Like 8§ 203-10(5), § 203-05 alseginot carry a presumptive penalty of
dismissal.

2. Inconsistency in How False Statements are Charged

While the Patrol Guide provisions cited above egpheforbid officers from lying in
connection with their duties, numerous stakeholtiar®e expressed concerns about lax
enforcement and practices that enable bad act@sctpe accountability and avoid the
presumptive termination penalty.

In its most recent annual report, the CCPC notat] from January 2015 through August
2016, most false statement-related cases werehaojed under § 203-08, but rather under the
more permissive provisions of the Patrol GuideerEwhere officers were found to have

" Patrol Guide 203-08.
% |d. (emphasis added).
2d.
100 Id

191 patrol Guide § 203-10(5).
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violated 8§ 203-08, in the majority of cases, th@&ement’s trial commissioners recommended
punishments that allowed officers to remain empdogespite the presumptive dismissal
penalty’®® The Department’s practices in this regard haemlze“focal point” in the CCPC'’s
annual reports for over 20 years, from 1996 topiiesent.’?

The CCPC has repeatedly recommended that the NYRBige false statement cases
under 8 203-08 where the facts support such a eharge Panel, from its limited work in this
area, shares the concern that the Department doe® 150 and treats false statement cases too
leniently.

3. Failure to Charge False Statements

Several stakeholders told the Panel that the Depattdoes not charge officers with
making false statements at all when the facts weufgport such a charge. Proving this negative
is difficult, but the concern was raised often egioto at least warrant more study by the
Department. Relatedly, the Panel learned thaD#partment seems reluctant to collect
evidence from other law enforcement agencies thgitnprovide the basis for false statement
charges. For example, historically, the Departnaghihot appear to consistently gather and
analyze information about arrests that prosecutecine to charge because of officer credibility
concerns or cases in which judges make adversmdim@bout officer credibility**

When asked about the alleged under enforcemehedétse statement provisions,
Department representatives told the Panel thatdifficult to determine what constitutes a true
false statement casee(, one that is properly charged and punished undgoFRGuide § 203-
08). The Department Advocate, for example, noadl the Department must weigh many
variables in false statement cases, including:w{igt the facts were; (2) whether the officer
created a false narrative; (3) whether he introddakse facts; (4) whether the officer was
merely mistaken; and (5) whether the officer wgsg to obfuscate.

In addition, although there may be other contritgifiactors, the Panel believes that
certain ambiguities inherent in the provision—adl &g a lack of internal guidance on resolving
those ambiguities in particular cases—may be dyivinder enforcement of Patrol Guide
§ 203-08. As noted above, under Patrol Guide 8GB)3n officer’s false statement must have
been (1) intentional and (2) concern a materiatenatAs the Department Advocate noted,
intent can be difficult to determine because, gftba only evidence bearing on an officer’s state
of mind is circumstantial. Proving that a falsatetment is material can also be difficult because
the Patrol Guide is silent on whether the statemerst be material to an investigation, an arrest,
or some other development in the life of a crimicage'® The Department also lacks any

192 cCPC,Eighteenth Annual Report of the CommissiiB-116 (August 201 73vailable at
https://www1.nyc.gov/assets/ccpc/downloads/pdf/i@tinual-Report.pdf.

10314, at 12.

194 The Department appears to be taking steps to nethishistorical failure. The NYPD recently infoed the
court in the stop-and-frisk litigation that it haddertaken concrete steps to ensure that it aggebBssvestigates
adverse credibility findings by courts. The Paaddresses these steps in Recommendations, Part X.

195 The elements of intentionality and materiality edded to Patrol Guide § 203-08 to address costiean the
provision was vague and subject to arbitrary ermdiorent, concerns that were especially problematigln of the
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guidance concerning when violations of Patrol G@d203-08, versus other provisions, should
be charged.

4, Practices that Encourage or Condone False Statement

One stakeholder told the Panel that certain hisfanactices may contribute to a culture
in which false statements are condoned. The spgxHctice that the stakeholder cited was the
“handing off” of arrests, in which the actual atneg officer allows a colleague to prepare the
arrest report, become the “arresting officer,” aadh the overtime that often comes with that
designation. Many stakeholders reported that sugmes tolerate this practice and that their
tolerance promotes a culture in which more egregyfalsehoods occur.

B. The Department’s Handling of Domestic Violence Gase

The Panel examined how the Department disciplitsasiembers when they are involved
in domestic violence incidents. Officer-involvedrdestic violence (“OIDV”) is of particular
concern because of its implications for victimg public, and the Department.

From a victim’s perspective, there are special eomgin any domestic violence incident
involving a police officer. Many members of thedaetment are armed, which can escalate
domestic violence incidents and intimidate victin®me Department members may also be
able to intimidate victims in other ways becaussgytinay have access to information and
databases that the civilian population does nat,naay be familiar with the services and aid
networks available to victims. There are alsoibssrthat prevent OIDV victims from reporting
abuse because the responding officer may be a &ewor friend of the perpetrator. A victim
may fear that reporting an incident will resultairspouse or partner losing his or her job and
livelihood.

As the Department recognizes, OIDV incidents ingikcthe Department’s obligation to
police its own members and to keep the public 8afa those who may be ill-suited for the
authority that comes with the job. Domestic viglemcidents could be a warning sign for other
issues in the execution of an officer’s public-fagduties—such as the use of excessive force—
and can call into question whether an individuagasses the temperament required to be an
officer of the NYPD%®

1. Review of OIDV Discipline in the NYPD: 2016-2017

The Panel has examined OIDV disciplinary casesttimDepartment adjudicated in
2016 and 2017. There were 36 cases in which areeat member was disciplined for

mandatory termination penaltyseeNYPD Interim Order 4 of 2005 (introducing intentadity and materiality
requirements)t.atino Officers Ass’'n City of New York v. City @viNYork 209 F.R.D. 79, 85 n.46 (S.D.N.Y. 2002)
(discussing claims in class action lawsuit brodghAfrican-American and Latino officers allegingtifalse
statement charges “are able to be used and matggutaa discriminatory manner because they asagae”).

1% SeeAnna JoseptBehind Closed [Blue] Doors: Officer-Involved Dorie¥/iolence and § 1983's Potentjd J.

L. & Pub. Aff. 230, 235, 249-50 (2017); Philip Mtiisson & John Liederbactirox in the Henhouse: A Study of
Police Officers Arrested for Crimes Associated viditmestic and/or Family Violenc€rim. Just. Fac. Publ’'ns at 1,
19, 25 (2013).
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engaging in a domestic violence incident. Thirtyhe cases were resolved by settlement, and
six by Department trial. In 15 of the 36 cases, dfficer had a prior disciplinary record.

The penalties in the 36 cases ranged from los§ oftation days to dismissal. Two
resulted in dismissal, and one in an officer agrgéo file for retirement. All three of these
cases involved physical violence. Eight casesdigmissal probation as part of the penalfy.

In the remaining 25 cases, the sanction was tylpiteds of vacation or of suspension days along
with counseling®® The most severe penalty, other than dismissa,68asuspension days. The
typical penalty was the loss of 30 vacation da@sunseling was included as a condition of the
penalty in 24 out of the 36 cases.

Of the 36 cases, 28 involved a physical altercati®rMany of these cases involved
punching, slapping, kicking, or choking the victimsulting in documented injuries including
lacerations, bleeding, and bruising. In some ¢akesvictim was physically restrained and
prevented from escaping or calling for help; inesl) the victim was threatened with a firearm
or death during the incident.

Of the 36 cases, 10 involved members of the sefeicehom there was evidence of at
least one prior domestic incident in their filda.many of these cases, the prior matter was
closed as unsubstantiated. Three cases invol¥iegrsfwho had prior substantiated domestic
incidents. One of the three was removed from thpddtment, and two kept their jobs. One
officer, who was not dismissed, had eight prior detit incidents in his file, two of which had
been substantiated.

As a general matter, the Panel found that dis@giim physical domestic violence was
often less severe than that for driving under tifieénce of alcohol or discourtesy to a
supervisor. Those matters often resulted in pesal excess of 60 vacation days and included
dismissal probation. Domestic violence penaltwsyever, were typically more severe than the
penalties for unauthorized or excessive use okforc

Domestic violence disciplinary penalties are cuilgennder review by the Department.
The Department shared with the Panel that it isicleming increasing the penalties in these
matters, making greater use of dismissal probatiad,terminating offenders more often in
appropriate cases. The Department is also inriheeps of enhancing its counseling programs
for offenders and is offering optional counseliong ¥ictims.

97 The Panel only reviewed cases in which an offieas disciplined for a domestic violence incidehdid not
review domestic violence complaints that were dtiely unsubstantiated.

198 As described above, dismissal probation is a @ae-grobationary period, which allows the Departrten
automatically terminate an officer if he or sheages in misconduct during the period. Two of tiglteofficers
who were placed on dismissal probation for domestitients left the Department during the probadigrperiod.
One of these officers was terminated for additionaconduct unrelated to domestic violence, andather filed
for retirement.

199 A vacation day penalty means the officer loseaid pacation day; a suspension day penalty meansfficer
loses pay for each day (up to 30 days) while tkeiplinary proceeding is pending.

1101n 18 of these 28 cases, the penalty was losaddtion or suspension days, up to 30 and 36, rigsglgc In the
remaining 10, the penalty included dismissal omisal probation.
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As in the area of false statements, the Panel tloa¢she CCPC has made repeated and
robust recommendations for how the Department irgamdve its handling of OIDV cases.
According to the CCPC, however, the Departmentodyet implemented its
recommendations. The Panel's own analysis of Otl¥¢iplinary cases from 2016 and 2017,
discussed above, confirms that assessment.

C. The Department Lacks an Integrated Case Managegystem

Currently, the NYPD lacks a single, centralizedecamnagement system capable of
logging and tracking disciplinary cases from begigrto end. Instead, each of the several
bureaus involved in the Department’s internal ghiigary process maintains its own case
management system that is effectively siloed frbendthersi(e., data from one system cannot
automatically be shared with another system).

While the Department historically has dedicate@smaordinary amount of resources to
its information technology (“IT”) systems relatexttaditional policing, it has not prioritized the
IT systems used in its internal disciplinary systexotably, none of the case management
systems maintained by the various bureaus invalvéloe disciplinary process was created or
substantially improved in the last five years.

The lack of integration between these several casgmgement systems produces
significant inefficiencies and unnecessary deldysr example, when IAB completes its
investigation of a disciplinary case, its case ¢@mnot automatically be sent to DAQO’s case
management system. Instead, an IAB investigatat whownload the relevant case file from
IAB’s case management system and send it to DAQavadAO attorney must then manually
input the data from IAB’s case file into DAO’s seat®e case management system. In addition to
creating inefficiency, the Department’s abilitydnalyze data and statistics as they relate to the
various stages of the NYPD'’s disciplinary processampered by the lack of a single case
management system.

The lack of a centralized case management systgnalsa undermine the Department’s
risk management efforts. Since November 2017, Rid8incrementally rolled out its own
electronic system, called the Risk Assessment mmddion Liability System (“RAILS”), to
identify and track uniform and civilian memberstloé service who may be more likely to
commit disciplinary offenses. When a member ofdéevice reaches a threshold with respect to
predetermined criteria indicative of high-risk beioa, RAILS will trigger and send an alert to
the member’s commanding officer. Factors curremiynitored by RAILS include CCRB cases,
civil litigation, dismissal probation, and Commaldcipline. At present, however, RAILS
cannot easily obtain all relevant information aiadladrelating to an ongoing disciplinary case due
to the lack of a single case management syStérlence, the lack of a centralized case
management system hinders the Department’s atwligffectively and proactively manage risk.

1 The Panel understands that the Department isrtlyria the process of creating a centralized ebeit
personnel system, called TRAILS, which the Depantnespects to be fully functional within the nelxtde months.
While the implementation of TRAILS will likely helfacilitate the Department’s risk management gaals,
nonetheless remains the case that, without a simgggrated case management system, RAILS musy gaeeral
different systems in order to obtain informatiotatiag to ongoing disciplinary cases.
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RECOMMENDATIONS

THE DEPARTMENT SHOULD SUPPORT AMENDMENTS TO § 508
INCREASE TRANSPARENCY AND ENHANCE ACCOUNTABILITY!?

As interpreted by the Court of Appeals in thhgCLU litigation, Civil Rights Law § 50-a
protects police “personnel records used to evalpatrmance toward continued employment
or promotion” from disclosure, including in resperise a FOIL. If a record falls within § 50-a’s
scope, the protection is absolute. The Departcemiot produce the record in response to a
FOIL request, or on its own initiative, even ifgtredacted to protect an officer’s privacy. Even
the Department itself believes that § 50—a sweapdtoadly, and the Panel, along with many
other constituents, agree fully with that assessméfficer privacy is a legitimate concern, but
some meaningful disclosure is necessary if theiputo have confidence that the Department’s
disciplinary process works.

A. Section 50-a is an Unnecessary Barrier to Transpgr@nd Accountability
and Should be Amended to Allow Public Access todmfation on Final,
Substantiated Disciplinary Matters

It is now up to the Legislature to amend 8§ 50—arastrike the appropriate balance
between privacy and transparency. Drafting reftagislation is beyond the Panel’'s mandate,
but there are several possible “fixes” that thedParmould favor. One proposal that warrants
consideration, as discussed further below, woultblzanend § 50—a so that it applies only to the
subpoenaing of disciplinary records in court caaad, not to FOIL requests. Such a reform
would limit 8 50—a’s application to its original gpose—protecting police disciplinary records
from discovery in ongoing litigation—and would rleave officers unprotected outside of the
court context.

As noted, New York is nearly alone in maintainingtatute specifically blocking police
disciplinary records from disclosure under freeddfnmformation laws. Amending the law to
permit FOIL disclosure would bring New York’s stidty scheme more in line with those states
that open police records to public scrutiny, thgreimpowering citizens and enhancing public
oversight of the disciplinary process. Amending kv to eliminate special protections for
personnel records of police officers would also gruend to the difficult questions of statutory

112 |t is noteworthy that the New York City Bar Assaidon and the New York City Law Department havehbot
called for legislative reformSeeNew York City Bar,City Bar Urges Repeal of Civil Rights Law 50-a tmw
Public Disclosure of Police Records Relating toi€®Misconduct—Thirty Two Other Organizations ABgpport
(Apr. 30, 2018), https://www.nycbar.org/media-ligfimedia/detail/city-bar-urges-repeal-of-civil-rigHaw-50-a-
to-allow-public-disclosure-of-police-records-retagito-police-misconduct (last visited Jan. 9, 201Bhe New
York City Law Department has stated, “If greatangparency is to be achieved, section 50—a oftttescivil
rights law must be amended.” Dan M. ClaPD Can Withhold Disciplinary Records From Publty Court of
Appeals HoldsNew York Law Journal (Dec. 11, 2018), https://wiaw.com/newyorklawjournal/2018/12/11/
nypd-can-withhold-disciplinary-records-from-pubhg-court-of-appeals-holds/. The New York City Cargtion
Counsel, Zachary Carter, has similarly opined tfijt the extent that current law does not permansparency into
the disciplinary process, it should be changedific®of the Mayor Mayor de Blasio Outlines Core Principles of
Legislation to Make the Disciplinary Records of LBnforcement and Other Uniformed Personnel Sulbject
Disclosure(Oct. 14, 2016) https://www1.nyc.gov/office-of-the-mayor/news/826Ahayor-de-blasio-outlines-core-
principles-legislation-make-disciplinary-recordsvléast visited Jan. 9, 2019).
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interpretation that have resulted in increasingbtrictive readings of § 502 If the changes
the Panel suggests were made in 8 50—a in theegttef greater transparency and public
scrutiny, other provisions of existing New York lavould provide sufficient protections to
officers’ privacy and security interests.

Section 87(2) of the Public Officers Law, which ererates the category of records
exempt from presumptive FOIL disclosure, includeggemption “if disclos[ure] would
constitute an unwarranted invasion of personakgsiy’ *** Section 89(2)(b) of the law defines
“[a]n unwarranted invasion of personal privacy'itclude: “disclosure of employment, medical
or credit histories or personal references of applis for employment” and “disclosure of
information of a personal nature when disclosuraldioesult in economic or personal hardship
to the subject™® A separate FOIL exemption also permits an agémeyithhold documents “if
disclosure could endanger the life or safety of pesson.*'® Thus, a regime without § 50-a’s
blanket exemption for police personnel records watill afford officers meaningful protection.

The Legislature could also choose to amend Pulfficeds Law § 89(2)(b) to protect
against unwarranted disclosure of unsubstantidkegiedions of police misconduct. For
example, a subsection could be added that woulthipre Department to withhold from FOIL
disclosure allegations against an officer that wergubstantiated or unfounded. The Panel
recognizes that there is a legitimate public irgemre knowing that an allegation could not be
substantiated, but concern for officers’ privacyghtitip the balance in favor of non-disclosure.
Policing is a difficult and dangerous job, and kegpecords of unsubstantiated allegations out
of the public domain might be the preferable couiGa the other hand, the Panel sees great
value in the disclosure of substantiated, finaédeinations. The Panel invested considerable
time and resources in studying the NYPD’s mechasifemresolving Charges and
Specifications against officers. The internalltsigsstem affords due process to accused officers,
permits robust adversarial confrontation, and ptesifair, evidence-based outcomes. There is
no reason why these results should remain secret.

Section 50-a also includes provisions that govegrdiscoverability of disciplinary
records in ongoing cases. A court may issue aargponly on a clear showing of facts
“warrant[ing] the judge to request records for esvi; the judge must review the recoids
camerato determine whether they are relevant to the ipgnakction; and before any record is
released, it must be redacted to remove thoseopsrthat are not relevant. This part of § 50-a
was designed to prevent the disclosure of sengi@vsonnel records that could be used
improperly to harass or embarrass officers on eegagnination. The Panel therefore concludes
that this mechanism should survive any reform 608a.

Amending 8§ 50-a to restrike the balance in favatistlosure is important if the
Department is to retain the trust of the commusiittieserves. It bears emphasis that in the
40 years that the Department regularly posted Rees@®rders for inspection, there was no

13 35eee.g, NYCLU 2018 WL 6492733Matter of Daily Gazette Co. v. City of Schenect@8/N.Y.2d 145 (1999).
14N.Y. Pub. Off. Law § 87(2)(b).
H5N.Y. Pub. Off. Law § 89(2)(b).
HEN.Y. Pub. Off. Law § 87(2)().
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evidence that any officer was harassed as a mefalposting’*’ In Chicago, an advocacy group
posted some 240,000 police disciplinary recordgienh a searchable database, and no increase
in threats against officers or their families hasmreported*® If New York is to strike the

proper balance between privacy and transparenagecno for officer safety must be respected,
but not exaggerated.

Il THE NYPD MUST GUARD AGAINST UNWARRANTED EXPANSION © THE
SCOPE OF § 50-a

Until 8 50—a is amended, the Department shouldpnét it as narrowly as possible
consistent with the Court of Appeals’ ruling. Madtviously, the Department should resist
efforts to include arrest reports, police body cearfeotage, and the like in the definition of
personnel records to which 8§ 50—a applies. Arsareport may be the subject of a disciplinary
matter, but that does not convert it into a persbrecord. And footage from a body camera is
no more a “personnel record” than footage fromraesliance camera affixed to a pole in the
street. Such footage may reveal police misconfhrgbrovide evidence that misconduct did not
occur), but its principal purpose is not to evaduan officer’s performance for continued
employment or promotioh® If a police shooting were captured on a body caraed § 50-a
were interpreted to prevent its disclosure, thdipwould be justified in decrying that outcome.

1. THE NYPD SHOULD ALSO ENHANCE ITS PUBLIC REPORTINMILINE WITH
THAT OF OTHER AGENCIES

Section 50—a poses no impediment to the releaararfymized statistical data about
disciplinary outcomes. At present, CCRB issuestimignsemi-annual, and annual reports that
include these statistics. CCRB’s 2017 Annual Regdor example, states that “the DAO took
some form of disciplinary action against 73% of tifiicers referred to it [and] [ijn cases where
the NYPD pursued discipline, the most common foras Wormalized Training (128, or 32%)
followed by Command Discipline (108, or 27%).” CBR reports also include tables that break
down use of force allegations into categories—"“Guakd,” “Flashlight as club,” “Gun as
club,” “Handcuffs too tight,” “Nonlethal restrairgndevice,” and “Pepper spray.” The
specificity of such information helps inform thelghe about what is happening in the

17 SeeBrief for Petitioner at 5-8,uongo 1I,No. 160232/16 (N.Y. Sup. Ct. 2017).

118 seeJamie Kalveninvisible Institute Relaunches the Citizens Poliega Project The Intercept, (Aug. 16,
2018), https://theintercept.com/2018/08/16/invisiliistitute-chicago-police-data/ (last visited Jar2019) (“For
decades, the city of Chicago, the police departnaerd the police unions argued that various h@ilinsequences
would ensue if officer names were made public—efficwould be targeted, their families harassedsélearity of
police operations undermined, etc. In the thregg/since we made the first limited release ofgedtiisciplinary
information, nothing of that nature has been reqabt}. Panel staff also interviewed Mr. Kalven dtelin

Graham, President of the Chicago Lodge of the Frat®©rder of Police, to confirm this assessmédne incident
of threats in a high-profile case was reported by Gtaham, though, as he acknowledged, it is unelbather the
information made available through the CitizensdedData Project played any role.

119 Matter of Capital Newspapers Div. of the Hearst Cor. City of Albany15 N.Y.3d 759, 761 (2010) (holding
that firearms tags used by the Albany Police Depant to track the use of department guns werepasbnnel
records” under the meaning of the statuteg also Matter of Green v. Annyds® Misc. 3d 452, 455 (N.Y. Sup. Ct.
2017) (warning that under a broad reading of 8 58-FOIL respondent could cloak any record in sBchy

merely placing it into a personnel file).
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community when police officers are interacting witle public. Like CCRB, the CCPC also
releases annual reports that are rich in statisteta. And, since 2015, the OIG-NYPD has
issued annual reports that provide further datairesights. Its first report, for example, it
reviewed 10 NYPD chokehold cases and recommendiexy mhanges. These reports do not
identify any officer, but are invaluable resoureesl possible catalysts for reform.

None of this reporting was forbidden by § 562 Data compilations are not personnel
records, even under the most restrictive interpogtaf existing law. The fact that CCRB, the
CCPC, OIG-NYPD, and the federal monitor issue ragrgports on Department discipline,
while the Department does not, helps create thedsspn that the Department has something to
hide!?* The Panel recommends that the Department josetagencies in publishing an annual
report on police discipline to provide meaningfansparency about its disciplinary process and
outcomes.

One model to consider for such a report is IAB’awl report, issued every year from
1996 to 2006, but then discontinued. Like thatlipabon, the report recommended here would
include a comprehensive statistical overview otigine initiated and concluded during the
calendar year, broken down by precinct to the eéxeasible. It should show Commissioner
variance rated.e., the number of times the Commissioner varied ugoovn from a
recommendation) and the penalties imposed by adfehs addition, the report should also
include the Commissioner’s personal observationsiathe strength and efficiency of the
disciplinary process, his views on where and wigae of training and policies are or should be
considered by the Department (including changegpproach to penalties for specific offenses),
and the status of implementing the recommendatroms the Panel and other stakeholders such
as the CCPC and OIG-NYPD. The Commissioner colglal @onsider presenting a high-level
summary of the annual report’s findings and conghsat a publicly held “town hall” meeting
where citizens could pose questions.

V. THE NYPD SHOULD PUBLISH TRIAL ROOM CALENDARS

The Panel also recommends that the Departmentseeteal room calendars, which
would apprise the public of when particular offigerases may be observed. To avoid any
8 50-a concerns, such calendars need not incl@d€lhrges and Specifications at issue, but
merely the officer’'s name, the date, and the taain number. That Legal Aid interns must now

120 CCRB's reports also provide anonymized synopsemteworthy incidents. In March 2018, the Departme
attempted to publish such summaries, but at presemot do so, due to the temporary restrainingrard
Patrolmen’s Benevolent Assoc. v. de Blasio. 153231/2018, slip op. 32839 (N.Y. Sup. Cir.Ad, 2018). In the
event of a favorable resolution of that case, theePurges the NYPD to immediately resume publicatif such
synopses.

121 The Panel notes that, since the couRatrolmen’s Benevolent Ass'n. v. de Blasidered the Department to
discontinue publication of anonymized synopsesptiig disciplinary data the NYPD currently makesiéable are
those required to be disclosed under local law.sdrunt to Administrative Code § 14-160, the Deparithalso
publishes an annual list setting forth the numbefficers at each command who meet any of foutigalar
disciplinary categories (two substantiated CCRB glaints over the past three years; any IAB inveditms
resulting in suspension over the past five yeargfimding of use of excessive force over the plaste years; or
any arrest related to job function in the pastdérg). Pursuant to Administrative Code § 14-158 Department
publishes an annual summary and statistical asabfsall use of force incidents. This Use of FdRaport,
however, does not provide information on the distgry outcomes of such incidents.
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be stationed in the trial room to figure out wheses are called is disrespectful to stakeholders
and a waste of their resources. Publication afraddrs would make the openness of the trial
room much more useful.

V. THE DEPARTMENT SHOULD APPOINT A CITIZENS'’ LIAISON

The Department should also take steps to ensur¢hitse harmed by police use of force
have an accessible and respectful avenue to atisaiplinary case information. The Panel
heard from multiple constituents that obtainingrsuidormation is difficult and the process is
demeaning. The Panel sees value in the appointoh@ninanagement-level executive dedicated
to providing one-on-one attention to persons seekiformation in these situations. A
thoughtful, assertive, and dedicated executivéigrole would provide much-needed sensitivity
and understanding to victims and family members adnoently do not have a sympathetic and
dedicated ear in the Department. The Departmentdamenefit as well. As things currently
stand, victims and family members are left to leabout the NYPD disciplinary process in a
haphazard fashion—through some combination of pteshattorneys, criminal defense
attorneys, community groups, and their own reseaidte creation of the liaison role would let
the NYPD tell that story itself.

The Panel understands that the scope of the ligisobstantive work will necessarily be
circumscribed by § 50—a. But even in the abseh&50—a reform, the liaison can explain the
steps of the process, confirm dates of trials bewotelevant events, update individuals on a
case’s progress through those stages, and makdéoameéd estimate as to when the case may be
decided by the Police Commissioner. In the fimalgsis, the Panel believes that the positive
message conveyed simply by the allocation of rafdesenior personnel and resources to the
liaison role is itself important.

VI. THE POLICE COMMISSIONER SHOULD ENHANCE THE DOCUMEMITION OF
VARIANCES FROM DISCIPLINARY RECOMMENDATIONS

The exercise of unfettered discretion has the pialdn result in inconsistent outcomes,
favoritism, and excessive leniency. The PanekbeB, however, that the Commissioner, who is
responsible and accountable for the performanexy@fy member of the NYPD, is also uniquely
positioned to evaluate discipline. However, adatims backdrop of longstanding public
concerns about the transparency of the disciplipangess and the legal obstacles to improving
transparency, the Commissioner’s unfettered diseretver disciplinary matters imposes a
heightened responsibility on him to enhance pubdinsparency and his own accountability for
the decisions he makes. There are a number of HiegCommissioner can take.

First, the Panel recommends that the Commissiomegape variance memoranda in all
disciplinary cases where he departs from a dis@pyi recommendation—whether in a DAO or
CCRB prosecution, a DCT trial or a settlement, meghrdless of whether the departure is
upward or downward. Such memoranda are curreatjyired only in cases prosecuted by
CCRSB, tried by DCT, and where the Commissioner dembownwards. While the settlement
process does not afford an officer all of the pducal protections afforded by a trial, in
changing the disposition of a settled case, ther@issioner is substituting his judgment for an
outcome negotiated and agreed to by the partiés. parties and others involved in the
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disciplinary process should know the reasons ferctange. Those involved in the disciplinary
process should be provided with the rationale lethie Commissioner’s decision to impose a
penalty that departs from their agreed-upon resolut

Second, the Panel recommends that those depar&imeranda include more robust and
meaningful reasoning for departing from a particuecommendation or settlement
agreement?? and reflect all relevant inputs that the Commissioreceived during the life of the
case, whether formal or informal. In additiondentifying the relevant metrics and facts
addressed during the Commissioner’s disciplinamrmogtee meetingd.€., prior disciplinary
history, rank, tenure, performance evaluations, remiéws)*?* the variance memoranda
prepared by the Commissioner should include adivaait precedent. Including the precedent
that the Commissioner relied upon could enhancsistancy in disciplinary outcomes across
similar offenses and could increase visibility itthe Commissioner’s considerations while
holding him accountable to the process.

The memoranda should further include a record gfiaiormal and external inputs
received by the Commissioner, whether or not hewed that they affected his ultimate
decision. For example, in cases where police wniorother stakeholders have urged the
Commissioner to arrive at a certain dispositior, thriance memoranda should reflect such
input. Critically, the Commissioner should alséai from opining on ongoing disciplinary
matters until the case reaches his office. TheRaglieves that the practice of contacting DAO
with respect to certain disciplinary matters durtihg process provides the Commissioner with
an unintended avenue for stifling an independen®l&termination before it reaches Hiff.
Such communications also interfere with DAQO’s ardils discrete processes and, depending

122 The OIG made this observation in its 2015 reguointing to the lack of detail in the Commissiosathange of
penalty letters in CCRB cases at the tifseeOIG-NYPD, First Annual Reporfi8 (Mar. 2015)available at
https://www1.nyc.gov/assets/oignypd/downloads/pdflal_report_3-27-15.pdfThe lack of transparency in the
disciplinary determination process hinders accduilityaon the part of NYPD,” OIG noted. “Fortunéig the
report continues, “there have been recent chamgietNew York City Rules which now require the
Commissioner, in certain specific cases, to pro@ddRB with a detailed written explanation of demas from
CCRB's disciplinary recommendation.” The Paneleaggrwith this observation, but concludes that émees
rationale applies to all disciplinary cases that@ommissioner reviews and in which he exercisegudigment and
discretion to change the disposition or penalty.

123 As noted above, one of the metrics included irstiremary fact sheet presented to the Commissisribei
number of each officer’s arrests. The Panel unaeds that those officers who record a high nurobarrests may
be productive officers who are more likely to entimu situations that could result in rule violagamnd, ultimately,
discipline. In reviewing an officer’s past disaiary record, however, the Panel urges that thisicige evaluated
with caution—solely as an objective data point—antlin a way that rewards productivity over propenduct.

124 As noted above, currently the Department Advoisatestanding participant in the Commissioner’squic
disciplinary committee meetings. The Panel recogmthat, as the head of DAO, the Department Adeasavell-
suited to provide additional details about the retf cases that DAO prosecuted. Similarly, thaiCbf CCRB
could be particularly informative in those casest fhroceeded through the CCRB reconsideration psocé/hile
the Panel believes that the Commissioner is bestigoed to determine who should attend the dis@py
committee meetings, it nevertheless recommendshbaommissioner consider whether the Department
Advocate’s presence is necessary at all disciptinammittee meetings and whether the Chair of COR&nother
appropriate CCRB representative should be giveratat the table when CCRB cases are presentkd to t
Commissioner.
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on the nature of the input, could influence thoees’ recommendations and undermine the
integrity of the disciplinary regime.

VII.  THE NYPD SHOULD ADOPT PROTOCOLS TO INSULATE DECISNOMAKERS
FROM EXTERNAL PRESSURES AND MINIMIZE THE APPEARANCEF
INAPPROPRIATE INFLUENCE OVER THE DISCIPLINARY PROGES

A. The Department Should Design and Implement Traiaimd) Policies
Addressing and Memorializing Informal Communicatd@oncerning
Disciplinary Cases

As discussed above, external stakeholders magtmitnformal communications with the
members of DAO, the First Deputy Commissioner’'sié2{fand the Commissioner’s Office
concerning disciplinary cases. There is no proibibiagainst NYPD personnel receiving or
participating in such communications, which rekatebut which are outside of, the formal
disciplinary process and protocols. These comnatiioios create opportunities for improper
external influence over the adjudication of cagestdeast the appearance of such. In addition,
DAO, from time to time, receives informal intermadjuiries on pending matters from the First
Deputy or the Commissioner.

To ensure the integrity and independence of thaplisary process, the Department
should implement guidelines and provide trainingdth personnel in all three offices, including
for the Department Advocate, the First Deputy, tredCommissioner. Those guidelines should
address factors that must be considered when gdiscudisciplinary cases through informal
channels and should cover, among other thinggppertance of maintaining public perception
that the disciplinary process is free from inappiatp influence and what factors members
should consider before participating in internad @xternal functions and everits.

The guidelines should further require proper doauat#on of all such informal
communications. Creating a record and maintailogg of such communications are critical to
ensuring accountability and, at the very leaserimtl transparency about those who have access
to key decision makers within the Department. Sagk should be made available for internal
audit and inspection by the OIG-NYPD.

B. The Department Should Consider Adopting a Recuskdy,in Certain
Disciplinary Cases

In light of concerns that decision makers who am®lived in the disciplinary process
could direct the course of certain cases involumtviduals with whom they have a personal or
familial relationship, the Panel recommends thatDlepartment consider implementing a
recusal policy intended to prevent the appearahaepmyopriety and a potential conflict of
interest. One option for the NYPD to considethis policy currently applicable to the United

125 The Panel notes that the practice currently inglaithin DCT is one option for the Department éasider here.
In an effort to protect the impartiality of the D®@e€rself and DCT judges, members of that officasedjudges on
the propriety of attending certain NYPD and outstdents. In an effort to shield them from improjdiuence and
the general appearance of impropriety, DCT judge®#ien accompanied to functions (where otherestaklers
are in attendance) by other members of the office.
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Department of Justice, which prohibits employeesifiparticipating in an investigation or
prosecution of a person with whom they have a pedsdamilial, or political relationship?®

VIIl. THE DEPARTMENT SHOULD STUDY AND CONSIDER ADOPTING A
DISCIPLINARY MATRIX

The Panel did not identify obvious evidence of egsitic bias or favoritism.
Nevertheless, because of data limitations, the |lRam@ot determine the level of consistency in
the Commissioner’s disciplinary decisions. Itlsoaclear that there is significant suspicion and
speculation by the public that disciplinary deamrsi@re not always fair, evenhanded, and
consistent. The Panel therefore recommends teddéipartment study and consider adopting a
disciplinary matrix to help guide the Commissiomeexercising his broad discretion and to
address public perceptions and misgivings aboudidposition of cases and the imposition of
appropriate penaltie$’

The Patrol Guide already offers limited guidelifi@spenalties with respect to certain
offenses. For instance, Patrol Guide § 203-O4ulstips that dismissal is the presumptive penalty
for the misuse of a firearm while unfit for dutyedto excessive alcohol consumption. But the
Patrol Guide provides for a presumptive penaltyoiolly a handful of violations. What is needed
is @ more comprehensive, stand-alone frameworkrgogeall disciplinary cases, or at least for
the most serious charges.

The Panel notes that several large city police depats have successfully implemented
disciplinary matrices that may serve as useful f@d& The Panel is aware that the NYPD has
considered the implementation of a matrix in thstpand strongly urges the Department to
develop and adopt a nonbinding disciplinary madrxl launch a pilot program to test its
efficacy. The Panel believes the Department veitidfit from implementing a matrix for at least
three reasons.

First, even the perception of favoritism or systeecrlias can undermine confidence in
the legitimacy of the disciplinary system in theswf Department personnel and the public.
Indeed, recent studies have found that disciplimaayrices may increase perceived
organizational support for police departments anmoige officerst?® Further, a disciplinary

126 See generallg8 C.F.R. § 45.2.

127 The Panel did not review, more generally, whetherpenalties the Department imposes for spedifmees are
appropriate to accomplish the goals of the distgplf system. The Panel recommends that the Depatrtm
undertake such a review as it considers the adopfia disciplinary matrix.

128 5ee, e.g.Los Angeles Police Departmefenalty Guide and Penalty Assessment Fad®ept. 15, 2016),
available athttp://assets.lapdonline.org/assets/pdf/AO_15pdfver Police Departmerijscipline Handbook:
Conduct Principles and Disciplinary Guidelinéppendix F (May 3, 2018gvailable at
https://www.denvergov.org/content/dam/denvergowdlst744/documents/handbooks/dpd-discipline-
handbook.pdf.

129 5eePaul D. Reynolds & Richard C. Helfep Disciplinary Matrices Moderate the Effects ofd®misciplinary
Actions on Perceived Organizational Support (POSpAg Police Officers20(4)Int’l J. Police Sci. & Mgmt. 272
(2018).
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matrix may help the Department detect previouskesm trends indicative of favoritism, bias, or
inconsistency in the system, if any exist.

The implementation of a disciplinary matrix wouklnforce the Police Commissioner’s
accountability. A matrix would not limit the Comssioner’s discretion over disciplinary
outcomes, but would provide helpful guidelinesHon to consult when exercising that
discretion.

Second, given the current legal obstacles to relgaersonnel records and other
information about disciplinary outcomes, implemagta disciplinary matrix may aid the
Department in its efforts to be more transpareti wWie public. At the very least, a publicized
matrix would inform the public of the Departmentisw of what penalties are presumptively
appropriate for specific types of misconduct.

Third, a matrix may increase efficiency in the systby providing CCRB investigators,
DAO personnel, and representatives of accusedensfia more concrete basis from which to
negotiate settlements of uncontested Charges agcifisptions.

IX. THE DEPARTMENT SHOULD TAKE MEASURES TO EXPEDITE DE3PLINARY
ADJUDICATIONS

A. DAO Should Hire Additional Attorneys and Fill Vaages on the Executive
Staff

The Panel found that every team at DAO that hancHses is understaffed. The number
of DAO attorneys should be increased by 10. Thslld/enable team leads and supervisors to
focus on reviewing the work of line attorneys amghdiing the more sensitive or high-profile
matters, rather than juggling supervisory duties @ueir own significant caseloads. DAO
should also hire an additional four paralegalse Panel learned that DAO agency attorneys
often delegate tasks to paralegals so that theyocaus on substantive legal work. Increasing
the number of paralegals at DAO will allow agenttp@neys to process cases faster and more
efficiently.

The vacant executive staff positions should alsélleel promptly. The executive staff
should be given the authority to make final decision routine disciplinary matters, which
would allow the Department Advocate to focus oresaghere significant charges are
recommended and on other duties commensurate ety Commissioner-level
responsibilities. Most urgently needed is an ARGp can make decisions on behalf of the
Department Advocate when he is unavailable in amidib handling day-to-day routine
management.

B. The Department Should Implement a “Fast Track” Bevior Certain
Disciplinary Cases

The Department should consider a “fast track” &ftled cases involving less serious
offenses where the officer has agreed to the fggland the penalty imposed in the settlement.
Such offenses may include, for example, failurestmain alert on post, unauthorized off-duty
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employment, misuse of a Department computer, filarsafeguard a firearm, and vehicle and
traffic violations.

Fast tracked cases could move to immediate resalotice a settlement has been
reached, without review by the First Deputy Cominissr’'s Office or the Commissioner’s
Office. To maintain the Commissioner’s control pdesciplinary matters, appropriate reporting
of all settlements would be made to both the BExgputy Commissioner and the Commissioner.
If any troublesome trends or cases emerged, then@esioner could revisit the fast track
process and determine whether it requires modidinat

C. DAO Should Limit Reconsideration Requests

DAO should limit the CCRB cases for which it requa®consideration. In particular,
DAO should not request reconsideration of discgyncases in which CCRB recommends
Command Discipline, training, or instructions. aadition, DAO should request reconsideration
of disciplinary cases in which CCRB recommends Gésiand Specifications only when: (1)
there are new facts or evidence that were prewiaus! known to the CCRB panel, and such
facts or evidence could reasonably lead to a éiffefinding or recommendation in the case; or
(2) there are matters of law which are found toehaeen overlooked, misapprehended, or
incorrectly applied to a particular case by the ®GRnel. DAO should not request
reconsideration where it merely disagrees with CGRBnclusions, when those conclusions
were based on a complete evidentiary record armtemrate understanding of the law.

DAO and CCRB should also adopt the change—curremttier consideration—to
impose a 90-business-day deadline on CCRB’s reggdnsDAO requests for reconsideration.
Currently, no deadline applies to this stage. FPaerel believes 90 days should be more than
sufficient time for CCRB to assess the requestrasdond, while still imposing a modicum of
efficiency on the process.

X. THE DEPARTMENT SHOULD STRENGTHEN ENFORCEMENT OF F&E
STATEMENT DISCIPLINARY POLICIES

To address issues that contribute to the undeepubien of false statement cases, the
Panel recommends that the Department issue ofjaidiance to 1AB investigators and DAO
attorneys concerning when officers who make falagements should be charged under Patrol
Guide § 203-08, as opposed to other provisionb®@Patrol Guide without a presumptive
termination penalty.

The Panel is also encouraged by recent steps tharDeent has taken to monitor
prosecutions and civil proceedings, and maintaendmes of communication with all six local
prosecutor$® both U.S. Attorney’s Offices, and the Corporatoounsel:*! According to the

130|n addition to the District Attorneys in each bétfive boroughs of New York City, the Office oktiSpecial
Narcotics Prosecutor for the City of New York hagwide jurisdiction.

131 By this recommendation, the Panel does not sudigasevery declination to prosecute, adverse bilégli

finding by a judge, and civil award by a jury shibuvésult in Charges and Specifications. Eachede¢imodalities is
beset by its own set of limitations. The Panelkduanclude, however, that each instance shoulehdlgzed and
critically examined for possible disciplinary actio
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NYPD’s January 14, 2019, update to the court insto@-and-frisk litigation, the Department
has established an Adverse Credibility Committeeoitect and review referrals from those
prosecutor$® It has convened a Suppression Committee to eeadvadentiary rulings casting
doubt on officers’ credibility* And it has begun to upgrade its primary discimjndata
platform, RAILS, to track relevant findings fronviilawsuits!** The Panel applauds each of
these steps and recommends they be pursued wjibssible dispatch®

In addition, the Panel agrees with many of the CEP€&ommendations as they relate to
false statement cases and believes that the Degarshould implement them: (1) the
Department should investigate potential false state cases aggressively, including by looking
beyond an officer's explanation to determine whetrey statements were intentionally false
rather than merely mistaken; (2) the Departmentishenforce the termination provision in
Patrol Guide 8§ 203-08 when an officer has beendauilty of intentionally making a material
false statement; (3) if the Commissioner electsmoérminate under 8§ 203-08, he should
meaningfully explain in writing the exceptionalaimstances justifying a lesser punishment; (4)
dismissal probation should be a part of the puneitrin every false statement case, regardless
of which provision of the Patrol Guide was violgtadd (5) when appropriate, Charges and
Specifications should be brought under § 203-08sdnaalild not be reduced to avoid the
presumptive termination penafty?

The Panel also agrees with the CCPC that officeuntddoenefit from more training in
this area. The CCPC has recommended that the DDegarprovide regular trainings to officers,
emphasizing that they are required by Departmentlagions to tell the truth in court
proceedings, when providing information to assisthstrict attorneys, in criminal complaints,
and in deposition testimony supporting those comida The Panel agrees and recommends
further that the training include clear and comsisinstructions that there will be no “winking
and nodding” at so-called “benign” false statememis that practices of “handing off” arrests
would constitute a false statement and be prosg@sgeuch.

132 SeeResponse to Court Order Regarding FacilitatorsoRenendation No. Floyd v. City of New YorkL:08-
cv-01034-AT, Docket No. 681-1 at 4-5 (S.D.N.Y. Ja#, 2019).

133|d. at 4. An order by New York State Chief Admingsive Judge Lawrence Marks, effective February01L92
requires that all suppression rulings and advenesgitiility findings be formally communicated frommet clerk of the
relevant court to the NYPDSeePress Release, New York State Unified Court Syséimef Judge DiFiore
Announces Implementation of New Measure Aimed dtdacing the Delivery of Justice in Criminal Couft®v.
8, 2017), http://lww2.nycourts.gov/PRESS/PDFs/PRY jdif.

134 Response to Court Order Regarding Facilitator'soRenendation No. Floyd v. City of New YorKL:08-cv-
01034-AT, Docket No. 681-1 at 5-6 (S.D.N.Y. Jan, 2@19).

135 |n addition, the Panel notes that, on Januar2@29, City Council Speaker Corey Johnson and Cbunci
members Rory Lancman, Jumaane Williams, and DonBiemards introduced a package of new bills toQhg
Council to address, among other things, issuesogparency in the Department’s disciplinary sysaerth
measures designed to foster better coordinatiorslaadng of disciplinary information among the NYBBd local
prosecutors’ officesSeeRocco Parascandola and John Ann€siy, Council Bills Seek to Shed Light on NYPD
Discipline System, Legality of Arresid.Y. Daily News (Jan. 22, 2019), http://www.nylgaews.com/new-
york/nyc-crime/ny-metro-city-council-bills-targetspd-disciplinary-process-20190122-story.html.

136 cCPC Eighteenth Annual Report of the Commissi@fi-173 (Aug. 2017)vailable at
https://www1.nyc.gov/assets/ccpc/downloads/pdf/i@tinual-Report. pdf.
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XI. THE DEPARTMENT SHOULD ADOPT PRESUMPTIVE PENALTIESII
DOMESTIC VIOLENCE CASES AS RECOMMENDED BY CCPC

Given concerns for the safety of domestic violevicims and the public, the Panel
recommends that the Department adopt a writtercyp&ir discipline in domestic violence cases.
The policy should increase the presumptive penalphysical domestic violence cases in which
the officer is the primary aggressor. In each stade, the NYPD should carefully evaluate
whether the member is suited to be an officer.

The Panel notes that the CCPC has recommendethéhBepartment adopt clear
disciplinary guidelines for domestic violenté. The Panel recommends that the NYPD
promptly implement the following CCPC recommendasio (1) in addition to forfeiture of
vacation or suspension days and counseling, diahpssbation should be the presumptive
penalty for physical domestic violence in which tiBcer is the primary aggressor; (2) where
there is clear and convincing evidence that a memhigeof service has a history of physical
domestic violence, termination should be the pregiva penalty; and (3) officers found guilty
of domestic violence in a criminal proceeding skcag terminated, regardless of whether there
is a history of abuse.

By including dismissal probation in the penaltye hepartment will convey both to
officers and to the public that it recognizes tbamisness of the offense, while giving the
officer an opportunity for rehabilitation. This@pach also allows the Department to more
easily terminate repeat offenders, which is impdrtar addressing the often recurrent nature of
this misconduct®

Xll.  THE DEPARTMENT SHOULD UPGRADE AND INTEGRATE ITS CAS
MANAGEMENT SYSTEM

As noted above, the lack of an integrated case geamant system hampered the Panel's
efforts to study issues of delay, inconsistency, laias in the disciplinary system. The Panel
recommends that the Department dedicate sufficesdurces to create and promptly implement
a centralized and fully integrated case managesystém, capable of tracking disciplinary
cases from inception to final disposition.

The Panel recommends that the final product cagtilrelevant case criteria, including
officer attributes (rank, disciplinary history, degraphic information, etc.), type of misconduct,
mitigating or aggravating circumstances, case @&isjoo, age of case, length of time spent in
each disciplinary phase, penalty recommendatiosh pamalty outcome. The case management

137 See idat 68-73; CCPCSixteenth Annual Report of the Commisd&itrb3(Oct. 2014)available at
https://www1.nyc.gov/assets/ccpc/downloads/pdfEirt Annual. pdf.

138 The Panel notes that this recommendation is gyneomsistent with the disciplinary guidelineslins Angeles
and the proposed guidelines in Chicago. The Lagefes Police Department’s disciplinary matrix cédisremoval
from the department for a second domestic altencaiffense. The proposed Chicago Police Departmaeitix
considers repeat conduct to be an aggravatingrfagéoranting a penalty ranging from 31 days’ suspen to
termination. The Chicago matrix has not yet beeplémented, due to pending litigation. As thedstgity police
department in the country, with more than 36,00@bamed members serving more than 8 million citizethe
NYPD should be a leader in vigilantly policing ¢&n when an officer engages in domestic violence.
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system should also be able to track the progresasas through each phase in the disciplinary
process, provide automatic alerts to users whexsa lbas not progressed within appropriate
timeframes, and require users to explain the datalyestimate when the case will progress. The
Panel further recommends that the Department dedaciditional IT resources to RMB,

sufficient to enable the Bureau to identify and rtmmadditional risk factors, beyond those
currently tracked by RMB.

X, THE DEPARTMENT SHOULD RETAIN EXTERNAL EXPERTS TO QMUCT
PERIODIC AUDITS OF THE DISCIPLINARY SYSTEM

The Panel was unable to conduct a systematic atidisciplinary outcomes due in part
to limitations in the Department’s data collectaomd maintenance practices. The Panel believes
that such an analysis is necessary to dispel pgoosghat the disciplinary system is inherently
unfair or biased and will help the Department aghisore consistent disciplinary outcomes.
The Panel, therefore, recommends that the Depattreein an external expert to conduct
periodic audits of the disciplinary system in ortteensure that it is functioning fairly and
efficiently. The Department could significantlyriedit from such a review.

Because the disciplinary system is largely intetoahe Department, it is important for
the Department to receive periodic reports fronexernal entity with an independent
perspective. Such robust statistical analysis didrease accountability by providing a review
of disciplinary outcomes across different categoaecomparison to ensure that the system is
free from inherent bias. An independent auditould@ssist the Department in identifying
trends in police misconduct, enforcement, and plisa, thereby allowing it to course-correct,
enhance training, and improve efficacy. Finalhg tesults of periodic audits would inform the
Department in adopting a disciplinary matrix, as Banel has recommended.

CONCLUSION

The Panel commends Commissioner O’Neill for appognan independent panel to
conduct a review of the Department’s disciplinagygtem, and we are honored to have been
asked to serve as its members. External revievhefman agency make improvements, but
many executives are reluctant to let outsiders ilodok. Commissioner O’Neill not only let us
in, but also gave us full access to the informatiwat was needed to conduct our review.

Most everyone we spoke with recognized the diftiemid dangerous work that police
officers do every day and agreed that the New Yaiti Police Department does it best. But
every Department member must be held to high stdaday an exacting and fair disciplinary
system if the Department is to maintain its straragtd integrity, both in fact and in the eyes of
the public it serves.

When an officer uses excessive force, engages impstified stop and frisk, is
disrespectful to a citizen, shades the truth irricaw otherwise abuses his or her authority, the
entire Department is tainted and diminished. Winam happens the Commissioner must hold
the officer strictly accountable. Just as impaiathe Commissioner must be transparent with
the public to demonstrate that the Department'siglisary system is effective and fair—that
discipline is handed out consistently and with@vof.
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There are many challenges to overcome and mucé tlmbe if the Department is to
fulfill the commitment that the Commissioner madeew he established this Panel. The work is
essential if the Department is to maintain, ancgame instances regain, the public’s trust. We
hope that our work will be of some help in thatical and ongoing effort.
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