Compelled Speech or
Compelled Sllence?

NYPD Interviews, Criminal Exposure,
and the Fifth Amendment Line.

An Analysis by The Sanders Firm, P.C.
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The Core Argument:
Constitutional Contamination

For nearly sixty years, constitutional law has drawn a clear
boundary around the government’s power to compel
speech from its own employees. That boundary is not
ambiguous. Yet in practice—particularly within the NYPD—
that boundary is repeatedly crossed under the guise of
“administrative” questioning, producing a cycle of
compelled speech, constitutional contamination, and
belated litigation.

e The government can compel an employee to answer job-
related questions, but only if those answers are immunized
from criminal use.

¢ The NYPD's routine practices create a “constitutional fault
line” by compelling statements first and dealing with legal
consequences later.

e This is not a misunderstanding of the law; it is a systemic
governance failure that externalizes constitutional risk onto
employees, prosecutors, and the courts.
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The Unconstitutional Choice
Speak and risk criminal exposure, or remain silent and lose your job?

Speak = Criminal Exposure Remain Silent = Job Loss

e The Fifth Amendment expressly forbids the government from forcing this choice upon its
employees.

e This dilemma is especially acute in policing, where the same conduct (e.g., excessive force, false
statements) implicates both departmental rules and criminal statutes.

e Therisk of self-incrimination is not speculative; it isimmediate and foreseeable during internal
questioning.

e The core constitutional question is not the label of the interview (“administrative” vs. “criminal”),
but the substance: Was the statement compelled under a realistic threat to employment?
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The Foundation: Garrity v. New Jersey (1966)

he End of the Unconstitutional Choice

Statements obtained from public employees under |
threat of termination are constitutionally compelled and [
may not be used against them in criminal proceedings. /

What Garrity Means: |

e Coercion is defined by consequence (job loss), not by
formality (timing of charges).

* The violation occurs at the moment the statement is
compelled, not when it is used in court.

e Garrity does not grant blanket immunity from
prosecution, nor does it prevent administrative discipline.
It simply requires the government to choose: compel
answers and accept immunity, or respect silence and
preserve prosecution.

& NotebooklLM



The Clarification: Gardner v. Broderick &
Uniformed Sanitation Men (1968)

The Constitutional Fulcrum

Discipline is PROHIBITED Discipline is PERMITTED
...for refusing to waive Fifth Amendment ..for refusing to answer questions that are
rights or for refusing to answer questions specifically, directly, and narrowly related to
without an assurance of immunity. (Gardner) official duties—but only after the employee is

assured their answers will not be used against
them criminally. (Uniformed Sanitation Men)

_ : The government cannot fire an employee for asserting their constitutional rights.
It can fire an employee for insubordination, but only once the constitutional risk has been removed.
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The Price of Compulsion: Kastigar v. United States (1972)

e ‘Use and derivative-use immunity’ is constitutionally sufficient. The government doesn’t
have to grant absolute (transactional) immunity.

e However, this immunity must be coextensive with the privilege. It prohibits the use of:

1. The compelled statements themselves.

2. Any evidence derived directly or indirectly from those statements (investigative leads,
witness identifications, strategic decisions).

e The Critical Enforcement Rule: Once testimony is compelled, the prosecution bears the
affirmative and heavy burden of proving that its entire case is derived from sources ‘wholly
independent’ of the immunized statements.

“For the individual officer, this means that once compelled statements exist, the risk shifts

entirely to the government—silence is no longer the danger, contamination is.”
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The New York Standard: People v. Feerick

Key Holding: The New York Court of Appeals held that when a public employee is
compelled to answer questions under threat of discipline, immunity attaches
automatically. It does not depend on formal incantations or a prosecutor’s blessing.

What Feerick Exposes
e The central fiction that agencies can compel answers first and sort out

constitutional consequences later.
e The danger of parallel investigations where information is shared, formally or

informally.
e The inadequacy of prosecutorial assurances. Feerick makes clear: assertions are

not evidence. The prosecution must prove independence.

Feerick is not a cautionary tale for prosecutors. It is a warning to institutions.

& NotebooklLM



The Law vs. The Reality: A Constitutional Fault Line

I

The Constitutional Standard . The NYPD Reality

e Questioning requires a clear choice: | e “Voluntary” interviews are coercive in
compel with immunity OR respect silence. | practice.

e Immunity must be explicit and cover | e Immunity is often ambiguous, implied, or
derivative use. ' delayed.

e The burden of proving independence is on | ¢ |nformation is shared between “parallel”
the government. Investigations.

e The Fifth Amendment boundary must be e The burden is shifted to the employee to

respected before questioning begins. | navigate risk.
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Anatomy of a Breach: How the NYPD Blurs the Line

“Constitutional drift occurs through institutional habits that transform safeguards into afterthoughts.”

1. The Fiction of ‘Voluntary’ Questioning
Officers are summoned to formal interviews
labeled ‘voluntary,’ but the hierarchical
context makes refusal a professionally risky
choice, creating implicit coercion.

3.Supervisory Pressure and the Language of
‘Cooperation’

Officers are told refusal will ‘look bad.’ This is
reinforced by policies like Admin Guide §
304-10, which punishes ‘misleading’
statements, creating a constitutional trap.

2. Ambiguous or Delayed Garrity

Advisements

Warnings are given late, after incriminating
information has been provided, or are
hedged with non-committal language like ‘for
administrative purposes.

4. Informal ‘Fact-Gathering’

Early ‘walk-throughs’ and preliminary
questions occur before counsel or formal
advisements, seeding the investigation with
compelled information that cannot be
unlearned.
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Fifth Amendment Breach Points: Where the System Breaks

Violations are rarely a single event; they are a chain of
institutional shortcuts.

Breach Point 1: Sequencing Failure: Compelled questioning
begins before a clear, explicit Garrity advisement is given. The
department occupies an unconstitutional middle ground:
coercive in effect, “voluntary” in language.

Breach Point 2: Information Sharing: Compelled testimony,
or its fruits, flows from administrative investigators to
criminal investigators or prosecutors—through briefings,
emails, or shared case files.

Breach Point 3: Derivative Use: Leads from compelled
statements (witnesses, evidence, theories) are pursued, and
the resulting evidence is laundered into the criminal case as
‘independent.”

Breach Point 4: The Pretense of Parallelism: Investigations
are claimed to be separate, but lack the strict controls (distinct
personnel, separate files, access logs) required for true
constitutional separation.

Initial Incident

Compelled “Fact-Gathering”

Admin
Investigation

Criminal
Investigation

Illicit Information Flow

Kennnnnannnnnnnnnnnny

lllicit Information Flow

Illicit Information Flow

Contaminated Prosecution
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What Lawful Compulsion Actually Requires

Rights require systems, not promises. The Constitution demands structure.

A Clear, Written Advisement: Delivered before any
substantive questions, removing ambiguity.

7 An Explicit Grant of Use & Derivative-Use Immunity: No
hedging with phrases like “for administrative purposes.”

Strict Separation of Teams: A real, enforced wall between

administrative and criminal investigators—no overlap in
personnel or supervisors.

7 Contemporaneous Documentation: Proactively logging the
independent sources of all criminal evidence to create an
auditable record.

Automatic Kastigar Review: A mandatory internal process to
prove independence before criminal charges are filed.

& NotebooklLM



The Stakes: Why Constitutional Shortcuts Corrode
Prosecutions at the Root

These are not “technicalities.” They are foundational errors that sabotage cases.

Prosecutorial Fragility
A case tainted by compelled testimony is constitutionally compromised, creating massive

suppression risks and inviting appellate reversal.

Poisoned Cases
The damage occurs long before trial, leading to declinations or the quiet abandonment of

cases involving serious misconduct deemed ‘too risky’ to prosecute.

Courts as the Backstop
When institutions fail to police themselves, they delegate constitutional enforcement to

judges, a reactive and inefficient process that signals internal governance failure.

“The Fifth Amendment does not obstruct justice; it enforces evidentiary discipline. It

demands that the government build cases the right way, from the beginning.”
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Systemic Legitimacy is Built on Process, Not Outcomes

Public trust rests on whether the process is credible, not on whether a
particular officer is punished or acquitted.

The Broader Impact

e Protecting Institutions From Themselves: The
Fifth Amendment forces institutions to choose
between discipline and prosecution...This
preserves the integrity of both systems.

* The Signal of shortcuts: When departments
appear to cut corners, it reinforces public
S, cynicism about whether accountability is
Constitutional genuine or performative.

. IBrocessi )
% e Discipline vs. Legitimacy: A system that
respects the Fifth Amendment demonstrates

that accountability is a discipline. When done
lawfully, this strengthens legitimacy rather than
undermining it.
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Compulsion Without Immunity is Not
Accountability—It Is Unconstitutional Leverage.

The constitutional bargain is simple Departments that ignore this True accountability is deliberate,
and non-negotiable: if you compel bargain do not gain flexibility; structured, and lawful. Coercion
answers, you relinquish criminal they incur risk that ultimately Is expedient and relies on an
use. If you want prosecution, you undermines their own cases. imbalance of power the

must accept silence. Constitution forbids.

“When departments cross that line, courts will
draw it back—for officers, for defendants, and for
the integrity of the system itself.”

The Sanders Firm, P.C.
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